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PREFACE 

TO THE FIRST EDITION. 



The process of Attachment, properly called Fomgn 
Attachment, is the cheapest, and, at the same time, the most 
prompt and efficacious remedy for the recovery of debts 
recogn^d by the laws of England. An attachment for 
^0,000, as weU as for «£20, may be made in ten minutes^ 
at an ezpence of no more than £1 : I4s. And within the 
space of five days, and for less than j£4, judgment may be 
obtained, and the creditor's demand paid over to him. 
Such is the. expedition and efficacy of an attachment. It 
is'ako of general utiUty, it being a mistaken notion, that 
<ntizens alone are intitled to its advantages. They are in 
possession, it is true^ and, to a certain extant, exclusively, 
of this most noble and beneficial firanohise ; but its influ'* 
enqe, like that of the sun, may be eojoyed by the whole 
united kingdom; nay, in a considerable degree, by the 
world at large. Neither the creditor, nor the debtor, nor 
even the holder of the debtor's property, need be resident 
within the city; nor, as has been just observed, need any 
of them be free of the city. As, for instance— If a creditor, 
resident any where out of the city, be in possession of 
property belonging to his debtor which he cannot by law 
dispose of, he has nothing more to do than to bring it to 
London, and dispose of it by attachment. And if, for 
another instance, a creditor should find a man resident any 
where, who holds goods of, cur owes money to, the debtor 
of such creditor, let the creditor prevail upon the man 
holding such goods, or owing such money, to coxHe up to 
town with him, (the property if it consists of goods having 
been previously sent up), and the business may be settled 
in a few days, though neither of the parties need be dt* 
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taittedf d single hour.;. But^ ind^endently of these, the 
extensive and incessant communication of this great metro- 
polis with all |)arts of the United kingdom tod its colonies, 
and, it may be added, wifli the whole world, renders it a 
universal depot of money and zflterchandize, which are the 
two great oBjects of attachment; and in which almost every 
man who has any dealings in comnierce or trade is likefjr, 
at one time or another, to have some interest or concern. 

But what avails it a man to possess the means of ac 
quiring or recovering property, if he &nows not he possesses 
such means;' or, knowing it, knows not how or when to use 
them? Tfiis is the case, with regard to the process of 
attachment: For, notwithstaLuding the great utility of this 
potent remedy, I can, with confidence, assert, that Hiere 
are many, very many in the city of London itself, to whom 
it is altogether unknown, unless perhaps by name, and 
hardly even by that ; and who might otherwise have availed 
themselves of its aid, t(5 the extent of hundredB and thou- 
sands of pounds. And I think I may venture to assert that, 
out of the city, eVen in the metropolis, the knowledge of it 
is v6ry confined ; and, in the provinces, it is scarcely knxrwn 
at alL 

But if the knowledge of the existence of this useful 
custom be so little diffused, the* knowledge of its nature^ 
object, operation, and effect, is still less so ; and the reason 
probably is, that the court, out of which it issues, is a court 
of confined jurisdiction, wherein the profession of the law 
in general, are hot permitted to practice, unless through the 
agency, or medium, of one of the four attorneys of the court. 
Hence, I prefsume, it is that the question has been so fre- 
quently put; and it has, by many mercha,nts, and professional 
gentlemen, been 'often put to me : — How is it there is no work 
published explanatory of the proceedings by attachment ? 

Thfe objectj therefore, of the following treatise, is to sup- 
ply tfeis defect, arid thereby to prevent the recurrence of 



PREFACS. Tli 

fiimilar questions. It is not, however, intended to give an 
unconnected detail o^ minute ^larticiJlars, or to lengthen out 
the work by foms of useUss doeuinents, wbieh might serve, 
perhaps, well enough as a practical guide to a clerk in the 
office, but would be altogether foreign to the purpose of this 
fiuUictttioB, which is to furnish a comprehensive rational 
knowledge of the proceedings in all their atages* I have 
thierefore, after somje introductory observations on tiie 
nature, object, operation and effect of an Attachment, wd 
)ipon the Mayor's Court in general^ proceeded to point out 
p> the creditor, upon what grounds imd occasion, and when, 
jnrhore, and how he oi^ght to act, ia laying his attachment 
I have afterwards given the great outUnes of Ins prgceed- 
k^s, from the imtiation'of die process, throughout all its 
intermediate stages and collateral bearings, to its final ter» 
piination in judgment, execution, or dnsolution; and to each 
distinct proceeding, I hav^ subjoined the costs of it* 

As it is incumbent upon the creditor, i, e, the plaintiff^ 
ihroughout the whole process of attachment, strictly to 
pursue the ^custom; his proceedings naturally involve in 
them the proceedings of the garnishee, u e. the holder of 
the debtor's or defendant's property, whence I have not 
formally treated of the latter, nor, for the sam^ reas^i^i, of 
the defendant's proceedings, seeing the instant he makes, 
his appearance, the attachment vanishes, and w^tb all tdie 
cuaikomarj proceedings thereon, terminate in a comaoioa law-- 
suit, to t^e practice; ^of which it is not the objecl; of the 
present wock to extend. The DoiQtrine and Prafitiqe ^ thO) 
Cusstom is its subject, which, as has been jusit observied, the^ 
plajhtiff must follow ; and it is imperious upojn the gamjishee 
to diuee.it donei, ox be must abide jth^ consequences. Th«8 
the plaintiff's proceedings become the garnishee's, guijde;; 
and his means of compelling a strict adherence to the cus- 
tom, belong rather to the Law oi Attachment (which is the 
law of the land) than to the Doctrine and Practice. 
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TO. THE SECOND EDITION. 



PftEQUENT enquiries having been made for a treatise oif 
the Doctrine and Practice of Attachment in the Mayor's 
Courti the former edition of this work was published to meet 
the wishes of the profession, and lor the information of tfie 
public, whidi had a very rapid sale ; and as aumerovw 
applications have been made for copies, since that edition 
was exhausted, the present has been undertaken to meet 
the deinand. 

In preparing this edition for the press, the editor hi^ 
earefblly revised the former impression ; nfade many altera^ 
iions therein, rectified whatever atruc)L him as eifoneous, 
and added to the information afforded by the fonner tn>a* 
tise wherever it appeared diefeotiTe, 

Two chapters have been subjoined, whieh the editoy 
iatters himself w^ oonVey useful infoirmation, and meet 
with general acceptance .••'-none relating to the veriflcalioQ 
of Deeds and Documents under the Mayoralty Seal; and 
the other to Ae removal of Causes in lleplevin from the 
oowpt of Husting to the courts at Westminsten 
^ It was tilie design of the editor to print the names of the 
respeetaMe genllemen wbe have favored him with sub-r 
'Sorfptions, but as much delay has already unavoidably 
<^eeurred in preparing this treatise for the press, and ai| 
«ome time wouldt elapse before the nam^ coidd be coir 
teeted and arranged, he has resolved to abandon such 
intention, and to issue the work without a list of siibv 
floribers. 

Hajipr"^ Cf^rtrQfici^ Royal Ex^haifg^g, 
March 5, 1819. 
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CHAP. I. 

OF AN ATTACHMEirr IN OMERAL. 
mNature^Obieci—JEJlsci'^ndJDi^ 

^UE law of England does not, generally speakings 
authorize a creditor to resort to the property of hia 
debtor in satisfaction of his demand, until he has 
established its l^ality by proper evidence in some 
court of justice ; i. e. until he has brought his actioQ^ 
and obtained final judgment and execution therein^ 
To elSect this, it is necessary the debtor should 
be present in courts either by an attorney iduly. 
authorized by him, or^ tn prcprid persond ; it being 
a maxim of the English law that a maa s^all b|t 
lieard before he be condemned. 



2 OF AN ATTACHM£NT 

There are various methods of enforcing this ap- 
pearance: In cases wherein the debt, if arising 
on a bill of exchange or promissory note, amounts 
to less than jf 10, or, if arising on any other account, 
to less than «£l5, the yi^iial method is to give the 
debtor personal notice to appear to his creditor's 
action? CThis; iioiioe xnasf. be givteniinto Ms own 
hands, or, at least, tendered to him ; in which case, 
if he should not appear; the creditor may do it for 
him, and thereupon proceed to iudgment and execu- 
tion against him,^ and take either his body, good^, 
or leasehold propierty, or half the rents of his free- 
hold estates, in or towards satisfaction of his debt. 

After the comm^nceifieut of the action ,the 
creditor is called the * plaintiff, and the debtor the 
defendant; and^tlje sureties; which the latter for- 
merly brought forward in such appearance were 
real responsible persons to answer for his abiding 
the decision of the court. This practice, however,^ 
has been long discontinued ; and the sureties are, 
^tthi^ dkv' ili^ely nominal. Nevertheless, in cases^ 
wliefein the dept amounts to ^ 1 5 or upwards ; or,' 
if arising on a bill of exchange or promissory note* 
to c£l6 oir upwards, the creditor may arrest his' 
debtor, but for that purpose must previously make* 
all' a:ffidavit (or if a quaker an affirmation) of his 
demand; wheti the debtor, instead of having mere' 
personal notice given to 6ini, is airrested, or attached' 
% bis body, and is thereupon kept in custody till' 
judgment, to abide the decision of the court ; unless,' 
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^d)th^ fmc^ tibe^'.ihe^appebr^ibyl^QdojiQang^ 
ireqpcMBsilile pbi9on»^ "who I will liiidertake *for.iHfii: to 
-that ^eqt^ 'dud vtiich, iif i weoilray iuses tix^ :axipreas)qii, 
j^flsoltes the^feiiifeatiii^^fIiepp;anfetie8!iuEe;bfIkdhiB 
ilmlf wm6 ;aorm€ltiinett sfJeoial ibfiSir fin- codtradisiaiio- 
'tihDifcdtfae iMminicd8btaetie3»<ivooiiih)5n dfiyiearaBce, 
JfrhidU flSfe called co0imon baiLi Thegr)aMjai«(0 called 
iiailvaboi^eiUo ^iartm^kh ><beia; from ibltll t9i4h^ 
shotiff.r Which aii^Inbtfanig mdre tiiaiBi 8Uipetiie3 j^ ihiofi 

^p|)%armiic«iBiifat'the^eluimroC;tbeiWnt, ekh^by 
]3ebtt»isiD shd^juktifyisig bailaboyte^ Qt ^pwisj Jwij^ 
or >by, dmbeDddring rhis body .to tb^:f»ria^niQ£itib^ 

. Btttit ^equehtirf^'baj^eiy thait tl^ 

to^bd iband, in Wh^bc^se^/i^ the dreditorJbe>de4 

circus of • getting possession, of tbe property : of bb 

debtor, he most* first proceed taan outlawtjr. Thifi| 

proceibs however 13 not only ext'retneLy dilatory, ImU 

rery expensive. It isjinoreoieryiuncertain, espd^Uy 

in r. regard to goods; ; as tiiey; migbt^. and probably 

woi:iy4>qVemoY^d'pendii^iihe proceedings. ./ ... 

- ' Thf re was • iately ; dj . pm^ce^s . in i the Cobiniooi; 

Pleas, grounded on\Bxiiori^?AclatisumJf^tifyat 

of Chancery,' to get possession, of! a debtor's jgoi^ls^* 

wkhout personal notice to him ; £oi7;if he p^gtected 

tot appear upon notice Ifeft at l\is house a ^i^tringqs* 

issued to lerf 4Qs. ! Mf; he still lu^lected to appear^; 

dnothei! &stnugak issued to levy \i>4; and;,subse* 

quepytly, Qthecsfox'>£B, £ IQ, s£^, &c^ in geometrical. 
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(jptdgrmmohi till the hrrj skduld be jofind 46 tibe 
rriDmtnt t)f ihe debt ittud coirts; «id whklBi^iipon 
.appBoxtioii^ iHie comt would. dider to be paid tniittr 
4d flfid plamtiff. An sqpi^aatioli to the coart inagfat 
-abb UiKve been made, after tfafe tiurdiery, toi»crfaMfe 
,&e amom^t of the rabsequeat ielry, and which At 
ffdnkift would order to tbe aaunmt of tiie debt Btii 
icbBi»i l%ere was ateo « prooess called Av^kitrb 
Issttiiig oat of tb& Exoheqner of I^Bas of ihe same 
MUiare and efficacy as the daitmrn ^egit^ but botii 
weff^ objectionabley not only on the score of e|c^ 
pi^lic^ which was conffld^able^ but alao iipcaa tbf 
h^Ati^mcf of the process in t*egard to that paM t»f 
the d(&feDdanf s property which consisted of debtee 
It was akb objectioiiAble ioattnffccfa as the piocess, 
brings by tardy steps, operated as a notice to the 
dMfehdant to remote ^md secr^) or otherifise dia* 
pos^ of im property. It was, moreoveor^ objeotkoH 
ihle, A>r that the defend aat might, at any time before 
actual payment to the plaintiff out of the fe^ics^ and 
upon entermgi a common appearanoe ooly^ procure 
the whole amount of tiiem to be returned, subject 
lusrerdieless to die payment thereout of the plain- 
tiff^s iposts Bobseqiienlly tp the plausum Jr^L 
Tbeet processes, howeyer^ except against member 
0f pariiament, sa^e abolished by an act of the 5lat. 
0f the present King, wfaidi has induced it nearly 
p the usual practice, the plaintiff having poww 
pffiUng ^eoDnaon t^pearance for the defimdant 
|fi<sasebe|kiffiself 4dK»u^a^^ ^eg^t 
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im ^Bf^mtj.tb ihtt tiaa.WMedy» eren when In teioe^ 
iMs.fer in&oior to 1j» piXKXM of al^^ 
M ^wiH be liereafter.aeen^ is not only prMipt, but 
ndM efficadoua^ and knowy I believe, i(tbe soUtarj 
Mitenoe ^ 4im\xtm 6x rent excepted) iAxe oidy 
Aieatift itherebj a <are£tor can vn tibiefirek instance 
ieecoft to ithe property of ins ddbtoar. 

Tiie lording obeervations may, iipon Ibe first 
▼ieirt^ appear foeign to tiie paipose of a tnatiee 
urit^ professedly upiia tine doctme and prasftiee 
of attach me nt ^ bat the mature of p&sonat nottotf 
mnnuty tamtmn dpp^ame, tpedul baH, ar^ 'had 
mbdw^ and froeem to tanged €qrpmmne$9 is 4o 
intimately blended with llie sntaject, that witbont 
aonie pne^ions knowledge of the former, the fatte 
oannot w«H be imdierstood. 

Th^ city of London h^ cognusanoe of cansea 
aarisn^ widnn its limits^ and there are seFenl 
oetarte to niiich a. creditor may apply, for olitaimoi^ 
satis&ction of his debt, such as, for instance, the 
WiiBnj^s comtts^ and the Mayor's ^ourt^ of tiio 
latter of which it is, more particnlariy, our busuum 
to speak ; foor although attaehments may be made 
in tfae JSherij^B tourts^ yet it most be dcme under 
iFaiJoas dssadvantagn, whence they are seldom 
Bsoffted to. 

In conformity to the practice of the conrts above^ 
ihe ereditor, as soou as he has instituted his suit 
in thb Majw's court, assnnes the appdlatJMi of 
I^omtiff, amltke dditorlliatiofJag/Soi^^ Imn 
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^lediately after Ibe institotii^E b£ tbeikuit, idm^sfxaslt 
f^ mtitled to his i atikchiaent f agiainist '• any < pTd|)9^ty 
x>f ' t^ kiter, /whether ihpisame be in His b\i^. '(the 
plaintiff's) handis^ bi in . the {hands : of: i any other 
pbr9on;i^itliin;the city ofi Loikdoiv;) 6ubje(Bt^3tOi80iii€ 
exce{rtibns iwhich will be heSreafter pointdd/ont 'A 
notice is accordii^y jgiven! to .'the person iin^lW^boM 
|)dsi8eBS}on t^e .d^f^^^^^^^pi^operty^iis:;' ajlkdifaiich 
pioson. thereupon: assumes the a|ipelktioH^<}£ /Sf(n^ 
niskee. ^[ From; the iniMaiit thisf; notice is gifccvUiiot 
(mly* all .such monies asi tJiei gaarfai&ihee aiitarpt Itiiiln 
bwie to^th,^ defendaiit, ^nd^all^^^beE.pr^ertyXctf^an 
attachable natum^N which he' dna^theqi have pa^ii\» 
{>osdtesiota b^l|)n^fig io . himii ;biit also all inonies 
kdtiaky 'I^^T^dtet tDiWe him, ^aiidt all property} of f the 
like nature belonging to .the de£ayadanl{ iwfaich may) 
at-^^any time i afterwards^ ^ : up io the time) of.: the 
^Burmshee'^ pleading, come iiitoliisposisessionviafe^* 
a»d will be a^bject to answer > the plaintiff 's^de^ 
mand . Th us ati attachment in the Mayor's coiirt 
m^ be said to 'be in force fob ever, for, • should it 
fl)9(ti be proceeded upon,- its operation is uncleasing; 
wSvereas,' an attachtx^nt in the Sheriff 'ib courts' lexv' 
piieBi in sixteen - weeks from the^ime Qf>\6ntefingL 
the iabtioUy and is also xemo^mh}^ mto the) M ayoifsr 
court. Moreover the proceedings in thcfdrbiei! ara 
more' tardy and expensive thaii -in ^Ihe iatt^r. > i : I 
.'i And here we cannot avoids observipgtboskrikU 
iag analogy; ^here is .between <the rprocess oT^attdchtc 
Hient andVaux Unrest.!; In. iMth^casesrvaa 9Ctiaa'jii 
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^Dtmtnen^eti^ in the Mayor's court, lb5f the creditot 
against the debtor, grounded upon an affidavit of th^ 
lostice of the creditor's demand. -' The defendant 
might now be arrested, but as he may be resident 
abroad, or out of the city, or be difficult to me^t 
with, or ais it may' foe deemed advisable to l^y 
hold of his property in preference to his p^$on, ik 
nbtice' of aftachment is served upon any one in 
"vrhose hands the defendant may have property; h^ 
is tfaiis attached by his property instead of his 
body; : The remedy for liberating bot^i is also thift 
saiae. The defendant,^ ^ or the garnishee for hitti; 
may put in substantial bail; which being done, the 
attachment is dissolved, and becomes null, orttib 
same as if it had never been made. The action 
however' still remains,: and is exactly in the same 
state as if the defendant had been arrested and 
given :bair to the action. The plaintiff may, if he 
please, proceed to judgment and execution therein,* 
when it becomes the duty of the bail to see that the 
plaintiff be paid his debt and costs ; or, otherwise,* 
to' render^ in due time, the body of the defendant to* 
prison. . v 

, The process of attachment seems therefore, in^ 
its origin, to have been intended merely to-' 
compel the appearance of the defendant by snf-^ 
ficient sureties to answer the plaintiff's demand.^ 
\t was justly considered that the merchants of^ 
ai great mercantile ; city would have debtdri' 
resident in foreign countries, .wife . no meaai 
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ijixoihmr hf tbar pro^iert; here) cif rendering tfaen 
Mienahle to our eowts of juatice* The proeecis of 
etllM^lwieiit vtaa tfaerefoise probably dovi«e4; &mi 
b€iice> in. ow cotnmc»i law book^ il ier wttyUd 
F^rtign AMat^immt. But it i»M^ be remarked,. iho4 
lot the iMgiiage of tbo cHy c^uvte^ alt aoDt^fremimiL 

fo caoe^. hoirevcar, bail ahooU not he put in t» 
4be actiKMsi and j^$ttfied» tiie pkintiff quits Hua d» 
ftndant alt^etber, and pciraaea the gpeufnishee^ 
whoae usual pka (if any) i$, that te hasi no property 
of tie de£»idant6 in his handflr lor by the doctrine 
and in«€tice of tbe count ho is not permitted to 
die|>ute the validity of tbe debt^ and in general, aU 
ftcte and arcufiiBtancea relaiiw to hia case may be 
giiNBsa by hint in evidenoa: at the teial. SUbanld a 
terdiet go against him, and the property ^(Msist in 
money, or a debt dne from the garnishee to the 
d^ndantythejudgment isthat he mnat pay it ovar 
to the pkoBtiff ; or, if goodB^ that they shall be 
^f^praiaed, and then delivered over to him. Tbm^ 
hoiKever is not done nntil die phunltff ban hcanghit 
forward two housekeepers, resident within the city, 
vho must prevfously eidser into a recognizance, 
undertadkiflg liiat if the defendant should, within a 
yeaar and a day, come forward and disprove or avnid 
the pkuntifiTfi demand^ the plaintiff shonU restore 
tihe pinofierty leceived by him of the gamishsee, or 
that they will do it for hhn; and these are caHed} 
snseties to» restore. 
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^ Even ia this stage of the busiaess,,. ^s well BsioL^ 
wy preceding it, the attachmeot. tfia^ be dissolvf^d 
by putting in and justifying bail.. Satisfaction 
^erefore, on the record of the proceedings, is gene- 
rally signed without delay by. the plaintiff, or, his | 
attorney authorized for tjbat purpose by a pow^^ 
under hand and seal, which renders the adtachm^. 
indissoluble^ at least by bail, or render; the chief, if 
not the J only r remedy, in ihejMa»yor's Courts (Qf\ 
ipvalidatinglt bc^ng .by disproof of^. or avoiding the 
debt within the year and day, whiph is effected hj^ 
tl^ defendant's rendering or putting in and justify-. 
|ng bail. This Siets the action* pn the saine. 
footing, as, . if he had dissolved the attachment, and^ 
the defendant may then plead either to the juris*, 
diction or to the. action. He cannot however have^ 
restitution of the attached property or its .value,, 
udtil judgment had in bis favour. An action, on 
the groHud of illegality, or irjregularity, also lies- 
in the superior courts, if not ii^ the Mayoi;'s Co^rt,,; 
;tt any time, .within the, statute of Hm.ita;tiqips^> agaiii^ 
the garnishee at tlie suit of the defendant, for tJ^e^ 
property taken under the attachment; <^p whi^Ji^it • 
is iiu^umb^tupon^ the farmer to. prove, noton]}[ the, 
validity of the attachment, but, in some ca^es^rthe 
plain,^'s , d^}:)t ^ .^Pv Xhis, as \v;e|l as all thei 
deqsions in ilffs courts at Westn^nst^ jresp^pting; 
^ta^qhm^nts, .may :be called, the la^ of attachmesiti^ 
in contradistinctiqn to the doctri)^,> which airke^ 

from iQ^g practice, acquies(ced ; in bj Jfce M^ 

c 
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CWilrt and fts officers^ And ^icb, m sonse few^ 
m^tiance^, h tA vatianoe with the* law, as will b& 
Noticed in ffaeir im>|>er placiask' 
' But althoogb attadhments at*ey generally, issuetf 
ill ictibnur where the diejii; is of stiifiicient amount 
tb Kbld ihe defendant to bait, yet they may be,. 
mA sometimes are» issued where tBe debt is insnffi- 
ciient fei^ tliat purpose. However, in diese cases,. 
the defendant, or the garnishee for him, ma jr ffle^ 
cfomihon bail^ and so dissolre the attachment, which 
id the principal reason (hat the remedy is not, m 
small sums, oftener resorted to^ Another reason; 
and that undoubtedly a cogent one is, that in case» 
of attachment, that is to say,, as between the plain- 
mr .,rf garmAee, ««h party mmnMy pay. Mi 
^n costs; and the plaintiff's costs where thcf 
debt is trifling,, would nearly,^ of quite exhaust the 
attached fMroperty. Neyertheless^ should the debt 
amount to eight or ten pounds, and the garnishee 
be fiiendly, it may be advantageous to the plaintiff 
to j)ursue this method, as a judgment, which costs 
iiib more than three or four poiiiids, operates as an 
atitiibrity to the garnishee to pay the pl4intiflF out 
of iihfe ^perty of the defendant m his Irattds, 
iAAih) o?therwise, he could not legally do, the laW 
ISfiii^ ttidtf nb ohie, l^ut at his owti risque,' caA^ pa^ 
fte'dJ&bt ^f kfflMrer without hisl anthority tt^ sd 
diiftg,' M^ tttfAel^ m sanctidi^ bf ^a cduA of 
lustrce;^ Aflidai^* «? dffiiiaiktltin^Mlso to these cases, 
aith^trgh not feiifebtei Inrti^t bte tfiade of th^^^justice 
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t)f the plaiDtiff's demaod; the r^^m Scgr.y^im^ 
is, that the garnishee cannot pu^ the, f\a^tiff V^Jf 
the proof of it The custom i^f Jorei^Q attachio,^ 
13 Btot peculiar to Iiondou ^ it e^dsts also at 
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OF THE MAYOR'S C^TJllT, • ".';"! 

ili^yifhdictwh'^'Judge-^iKry^lkefftner^ Cte^k dfikt J9Sffk 
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Having thus takea a cursory view of the ns^ure 
of an attachment, its object, effect and di&-^ 
solution, it may not be amiss to say something 
concerning the court out of which it generally 
issues. 

T^e Mayor> Court of London is > cQurt oi 
rpcord. in }U actions of evef-y nature^ except' o^, 
pecuniary deman<ls pf J^^ and Hfii.der, may b.e i;)sti-r 
tutpd and proceeded in to jiidgpieat and execution^ 
the same as in the C9urtts t3f >y ^tpin^t^> proyided^ 
the causes of s^cji potions arise ^kMa th^ lunits 
of the City. All such actioncf, bp^ev^r, wjhf 
recpii^s of them,, .^e. liable .to h9. removed by. 
^ahet^ fifr;^, of 0frti^fii tp the' fQnirti^ »boye j^ 

' c2 -...-. 
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80 m&t strictly speaking the Mayor'^ Court cannot,^ 
btife'sfwith the consent of Wth plain and defeti- 
da'ti^;^Vdce^tf 1H aAy caius^ foi^ the Recovery of debts^ 
its ancient j urisdlctrSn ovef d^tsr dt £b dnd under; 
having been ousted by the court of requests. But 
it may be observed, that«e-cause under ^10 can 
be removed to the upper courts, unless the de- 
fendant puts in bail, Jivho, mpst enter into a recog- 
nizance to pay the debt and costs, and who cannot, 
therefore, as .in .other cases, render- the defendant 
in their own discharge. Hence, and as the*pro- 
^(?^gs m tlje I^ayof's Cputtdeppnd not upon Idbe 
^6]SD9,the expedition ,is a t all times nearly the same ^^ 
Bfif is the cabeAlso^n the Marshateea Court Btit' 
as the jurisdiction of the latter does not comprehend ' 
the city of London, it is certainly, in spoall matters, 
for the sake of expedition and 'ctieapness,*advisable 
to iiistitute the suit in this Court 
' It may here, be ^noticed that this is fhe proper 
court for the recoveiy of pecuniary* penalties arising 




]^ers6ns ex^rcisin^ ^ily'calling within' the city, not 
being free of it, or, oemg tiree, employmg a non-- 
ff6eman, who is aisO liiible to the same penalty 



TKfe^^6* acfibns ^ aVe"^ brought ^ in ' the name bf the 
cM^ertkiiir^V^6, hb^vb, haij^iibi^irig to d^ 
m^)ai^U\t ^^yt^!^^^^ be iiiiiiediately madfe ' 

at th6 office io the attol^ney whp brbiight the acition,, 
^ho will sgiae ik ^bfidn broiilht^F^^i^i^irig a^ 
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Ti^de, 6r selling liy' retail, .b:r fe*Kft% o^eJffilirad/ 
ifie'peiMtty (£l/l^^;'4<f:) wTTicH-;' ^th Ihe' cbisW 
'wiif anibtiht''to £^?'&/ink'kii sciioti agaih^'a 
Pi'eemati Tdf etriployftig a Jt)tii*iieymati not being* 
fret, by Ukitig a moiety/ bf* thg' petialtf, '^tU 
costs, VHifch to^etW^i^ zxtlUnk % £4. pi. ik Till 
this is done, the defendd&l^ fe Hkble to inactioii 
for every subsequent .f^^y'j^ office, but after settle- 
ment, he i^, if a non-frQeman, entitled to ,t^o 
.calendar, niontlis &om that time to take uplii^ 
ireedona, and. is not'/subject to th'^ penalty till the 
epicpiration pi that time. A freeman,, employing a 
" non-freeman, is, nowever, liable for every offence^ 
whether; he settles the fii;st actiqn oi: notr V / 

I 
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.The judged' Qfthe,MayQr's Court, strictly speak- 
mg, are the Lord Mayor and 'Aldermen pfth^ citv 
for thatnue being, before whom all the.pro.ceedin8» 
of the court 'are recorded to talce place. Buttne 
Recorder amays omoiates as, and ' is, m fact, the 
sole judge of the cuurt. /.He'»apjS0ints the days on 

wJiicj»;tbg,^wt,w ^MMl^^^fm ^^4^^<>^fF^-^ 

iq^iity'i.fpr.the.M^yo;:;^ 

E^l^fQu^r, poi»pia?es,j^w9.,jJi^tigp{ cou^,.viz-.^ 
S8«^i9f^wftft4a;PPflit,<^equjty^^^^ &c^ 

iftlHbrjarQ^M/lowji prg^fliscai^^slx^ md^^^d^jfa^ 



^|!|rff fflfi tb^ ?ain& d^y before ^e Bccoider. The 
|iaie)Of .hpldiiog the court is unoertam, but it canQO|; 
]|ie i^pointed for, or hodden upoB^ a dies mm. (Vidp 
p^x^i)^ ^nd the appomtment i& iseldom made tuore 
tl^n a lyeek or ;^i^ fl^s belTore the tiiae« The 
^onrt is boHen ijfi Guildhall, aud the presq^l 
J^p^der '^^Sif ! JqH^ Ss,hyz9TZfi . Bart. ^ 

"' : ^ ' Of tJie Jury. '^ * 

. The citizens* intended , to setye as 'Jiirymeh for 
the yefir ensuing, j are returned. by the Aldermen of 
the several waVds at the ti^ardmpfe inquest, everjr 
chHstmaiS by indenture iindef'seal : and the wards 
are arraiig(?d into twelve divisions^ the jurymen 
whereof serve for the twelve months of the yean 
Upon the re|[^r^Np( «^e ^ev^rsrf wa^dar.^ the Town 
Clerk enters the nai^^es in a book kep|: by him for 
that purpose; a popy whereof he; furnishes to the 
officers of the court. But in c^es of importance 
the court' will on motipu awai'd a special jury pf 
merchants to try, the issue. 



rT 



/-:* r/'{: ... €^, the Register, 



'^f1ie'(Jffi<* of Rt^;tster of Aisr court cointiittes in 
ftieff, witti^atoflfeg cxceptioii or two, thetluded^ 
H^h^U are perfbtibed by all the Tarfous Officen^r 4ift 
|Bie fimr eoiirts: at Westmhister. On tfie equifj*> 
i^de he files'aH billfir,*answei*s, demurrers, and othei^ 
l^ocee^m^.' &d iakeis l)ie minuted of, draws, 
pAis^ts ^ff ' cbteJrs - the decrees and ' atdir^ ' of 
Hi&^m^H. ' H^ alsb taxes the costs^ >bdt ib^ 
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taking of accounts is ^ generally referred to one 
of the counsel or attornies of the court. On 
the law side he files the declarations and other 
pleadings ; gives rules to declare, plead reply, &c« 
thereon. He signs the writ of subposna^ the only 
writ perhaps issuing out of this court, and all pre^ 
cepts in the nature of writs, and which therefore 
require the writ stamp,, such as the icire facias^ 
and prec^ts of execution. He attends the court, 
and receives the verdict which he afterwards re« 
cordsi 9nd signs judgment thereon. He also 
signs interlocutory and other judgments, and has 
the custody of the records of the court. In short, 
he may be considered as the sole functionary of 
the court. The present register is Thokas Shelt 
TON Esq. and his deputy is Mr. Joseph ]|K.eech, 
who attends daily at the Lord Mayor's Court* 
office^ at hi» seat there. 

Clerk of the Bails. 

The senior attorney of this courts for the time 
being, is Clerk of the Bails. He takes reco^-* 
2ances of bait upon all arrests, and is answerable 
for then- competency. loimediately upon theidr 
havii]^ entered into the recognizance, the defendant 
is perfectly in courts and no jastiflcation id neceish 
sary ; so tkat bail thiAa taken is equivalent to sherift's 
bail, bail above, and justification in the upper 
courts. But if, instead of arresting the defendant, 
the plamtiff makes an attachment upon his property^ 
the recogniiance in dissolution thereof is taken by 
any one of the four aftomies of the court; and, if 
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the plaintiff be dissatisfied with their sufficiency, 
he may except to them, and compel a justification 
before the Lord Mayor. Sureties to restore are 
also taken by any of the four attornies. The pre- 
sent clerk of the bails is.WiLLiABi Windale Esq. 
and his partner, the compiler of this treatise, attends 
daily at the office. . > 

Counsel. 
There are four counsel belonging to this court. 
They are called the city pleaders, and held their 
places by purchase ; but on the decease of William 
Watson Esq. the late senior pleader , the corporation 
resolved that the appointment should be in the 
court of common council, and the junior pleader 
now holds his situation by the gift of that court. 
Previous to their admission as pleaders in the city 
courts, they must have been called to the bar of 
the upper courts. All pleadings requiring the 
hand of counsel must be signed by one of these; 
but their fees in general are not more than one 
half of those allowed, on the like occasions, in the 
courts of Westminster; and no foreign counsel can 
be heard in the Mayor's Court in any cause, until 
all the four city counsel are retained in it. The 
present city counsel are Henry Revell Reynolds 
Esq. William BoLLAND Esq. Willi AM St. Julian 
Ababin Esq. and George Norton Esq. . 

Of Hue Attornies of the Court. 

. « . . . . 

There are four attornies of the Lord Mayor's 
Court, who hold their places by purchase, 
and who must previously have been admitted of 
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one of the upper courts. These situations are 
holden for life ; and are, upon payment of a trifling 
fine to the city, alienable by their possessors with 
the consent of the court of aldermen, by which 
the purchasers are admitted, of course, provided 
the court be satisfied of their respectability. The 
purchaser does not however, (except in the case of 
a sale by the junior attorney) take the seat of the 
seller, but the fourth and last Seat in the office, and 
is thus considered the junior attorney of the court, 
which intitles him to the situation of clerk of the 
court of common council, a place of considerable 
emolument. So that if the senior attorney, for 
instance, should dispose of his seat, it is occupied 
by the attorney who holds the second seat, which 
is, m like manner, occupied by him who holds the 
third, which the former occupier of the fourth 
takes, leaving the fourth to be occupied by the pur^- 
chaser. The present attornies are, Mr. Williabc 
Wind ALE, Mr. Thomas Nathaniel Williams, 
Mr. William Drake, and Mr. G£org£ Thomas 
Robert Retnal. 

OJ the JSxecutite Oncers. 

There are 8ix Serjeants at Mace belonging to 
this court, for serving and executing its process, 
and performing various other duties incidental to 
their ofiice. One attends re^larly at the Lord 
Mayor's Court office, for th^ former purposes. The 
Serjeants at Mace now in attendance are Mr. 
Thomas NewsOm, and Mr. Char^les Sewell. 

9 
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The Sheriffs. 

The Sheriffs of London, although they do pot 
execute the process of the court, may be called 
oncers of it, inasmuch as they have the custody of 
its prisoners; hence the reason of directing the 
Habeas Corpus (which reqaoves the hody as well 
.as the cause) to the Mayor, Aldermen and Sheriffs,, 
although the latter be not Judges of the court*. 

The Prison. 

The Sheriffs having the custody of the prisoners 
of this court, its prison is of course for non-free 
pien, the two compters in White-cross Street ; and 
Ludgate for Freemen. 

The Lord Major's Court Office. 

This Office, wherein the Register, the Attorneys 
and the Serjeant at Mace regularly attend to do 
the business of the court,, is on the first floor of thir 
north-west part of the west wing of the Royal 
Exchange. 

Hours of Attendance^ 

The hours of attendance at the office s^e from 10 
till 4, every day,, Siindays, Good Friday, Christmas 
Day, and two following days, the Monday and 
Tuesday in Easter Weefk, the Monday and Tuesday 
in Whit-Week, and Fasts and Thaaksgivings by 
Proclamation,-, excepted; on any of which days of 
attendance actions may Be ^entered, and attach* 
meats »ad«. -^ " ..-..:. ^ . .: 
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Of Non-juridical daj/M^ or Dies non. 

Exclusive of the actual holidays before- mentioned 
(on any of which hQWjever actions might be entered 
and attachments inade) there are certain non- 
juridicaLdays^ou which, although actions may be 
entered and attachments made, the cause is at a 
stand ; that is to say, the time allowed for appearing^ 
pleading, &c. does not run, nor can any act of tha 
tcourt, such as, for instance, the si^iiyg of judgment,, 
he p^formed* As for example, if an attachment 

be made on a nbn-;fwidi*aV day^ to which seren 

• » . • 

others should immediately sncce'ed, the' four days 
allowed the defendant to appear in, do not begin to 
run till the expiration of the seventh dieis non f so 
that the garnishee cannot, be summoned to ^^ppear 
upoti the defi^daofs fourth default, till the fourth 
clear court day after the attachment made. The 
dies non exclusive of Sundays and the usual Saints 
da;f s obterved by the Church of Ed^land are, the 
first twenty-four days in August,* and from the 
i&ixteenth "day of December to' the Monday iifter 
Twelfth day, the Monday and Tuesday at Shrove- 
tide, and Ash-Wednesday; Passion week and Easter 
Week. -Monday, Tuesday, Wednesday; and Thurs- 
day ,-iii Rogation Nfreek, and the whole of Whit-week, 
The days of sesstdus at the Old Bailey and South- 
ti^rk,' th6 days on 'ivhich courts of common council 
and conservacy are holden ; and the SOth January, 
2Srth' MAy, 2d September, and 5th November, by 
Act ot Parliament, are also dies non. 

P2 
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CHAP. III. 

OF PREJJMINARIES TO PROCESS. 

1 

OJ the Creditor $ demand^-^mvMt he a legal deht^and due^^ 
The action for better security referred to-^The debt should 
originate within the limits of the ctty-'^which origin is defined-^ 
consideration . thereonr^What property ' is attaehabh'^What 
not-^^Qpifiion as . to some of lAe IpUer descriptian^^Hands in 
which no sort iif property is ttttuchabU'^Places similarly privir 
leged-f^The effect ,of bankruptcy of the plaintiffs defendant and 
gamishec'^Of lien by the holder of the debtor's property upon 
it—iden defined-^its nature and* effect^ Instances wherein it 
is alfowedf enumerated and explained-^ Chtisequences of the 
definuUmt's being in custodyi^Chriittan and. wrndmes of aUthe 
parties neces$ary. 

The parties conceraed and interested in tbe 
process of attachment, as has been before observed, 
are three, viz. The plaintiffi the defendant, and the 
garnishee. Of tbese^ the plaintiff or creditor may 
be considered as the principal, ^ seeing that he 
institutes the suit and process ; the method of hi# 
proceedings will, therefore, be first taken into con-». 
sideration. The defendsmt or debtor, being th^ 
person against whom the suit is instituted, is the 
second in order, but as the contest in an s^tacbment^ 
is between the plaintiff and the garnishee or the 
holder of the defendant^ property, \]ne method q( 
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the garnishee's proceedings Mrill be next takeA 
into consideration ; and, in the third, or last placed 
the proceedings of the defendant or debtor. 

Whenever a t^reditor has reason to apprehelid 
lliat his- debt is in danger of being partially, or 
totally lost, or the payment of it delayed, and that 
some person vntbin the city either has, or is likely 
to have in his hands goods belonging to his (1ii« 
creditor's) debtor; or that any persoti, whiether 
restident vrithin the city or not, is indebt^ to such 
debtor, it may be advisable for the creditor to enter 
an action against him and make his attachment 
without delay ; for if several attachments be made 
upon the same property, that vrhich is first served 
has the priority, unless the plaintiff therein, by his 
4Dwn neglect, suffer a subsequent plaintiff to get 
judgment before him. The second takes the^next 
turn, under the same obligation to proceed witk 
diligence ; and so on to the last, vi^ho is postponed 
to all the preceding. There are neverthel^M 

* 

certain preliminaries which it is advisable fbr the 
plaintiff to take into consideration before ptt>ceiss/ 
and 9vhich resolve themselves into the ramific^tionli 
next hereinajfler noticed. 

In the first place, the plainttfif should satisfy 
himself that his demand is of such a nature as will 
maintain an action iat law, for no otfier cAa support 
an attachment, seeing the attachment itself is ^up^ 
ported by an action at law. Thus equitable d^bts 
fife not sufficient to ground an attachme&t aponf 
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l}90h; for ifistaqce is ^ legacy^ which is recoverable 
^y iq 1iie,$pinttt^l coujrt, or in a court of equitjr^ 
Dividen(is due- to a creditor from the assig^eef 
tmi^Ti a ^mipis^OB. of baQknrptcy^ pre. also ia the 
9nm,e]pre4ipF^ent^;aj|^ is aU tmg^ property, for tb^ 
fiv^ilmcfonot g^e for t^iese at law^^l^iit mqst eith.ef 
|^t)]t|oA .the chaiicellpr, or. file a bill ia equity to 
ir0^oy0r tl^m. Fof^ttie e^iaereason^* the: assignee 
^f.ft biwd, caniipt, in his own name, make an atta^ch^ 
n*?rtt Qf\Bfaperty belonging to the obligor; though 
l^c^jH^y do it4n the name of the obligee, frqm whpoi 
Jip^jvevejr \ke &ihou]d have a. special power for thai; 
purpose, which is usually contained in tjhie assigur 

:.; yh« defbt ffluqt; ftlsp be due, or it Qannpt sustaiq 
loi attftdt^iq^ntj Thifs no attac^me]]|t can be ma4f 

Rppp .ft bpod, ;l?ill, or note^ the day of payment 

» 

Bfr^Ji^r^pf is not y^t.C<>nie;.nor for a book debt fof 
^^5fP^nt of whiph ti|)[ie has bepn given, that is» 
W^l 'mwh time h^ ^l^pged. But ^ no|;witbstaQdii)g 
^9 •cnpditpr ^s, jn? tl^is instance, deprived of hi# 
nemedy by jat$achmei|t, yet, if he has jneai^pn . to 
iipp)^eil4. tl^tjbi:^, d^bt is in danger of being ipst 
from the intended absconding .pf hi^ detftor b^foi;^ 
it Ije^pme du^, he pay, by, the custojn of Lpn^n, 
gtrest binp» wd <K)^pel: him to give security 
JhH fee wiir.,^, Ibrtjj/joi^ing at the day,, eitfegr 
t^ vpa^ tb§; fiej»anA* pr render ^hiiiis^lf, to; jprir 
iftlbij jI. h^e : mianljon ,ihk doctri«# ,by the bye. 
ftbotigh I trust, it wiU not be cqn^idered as totally 
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irrelevant to the main scope -of this ti»ea;tise^ which 
i, to apprize the creditor a, well of hi, .emedy by 
attachment as of every other remedy collateral there- 
to. Hevrill accotdingl^y find, in its proper place, 
directions in regard to arrest for better security; 

Although, in cases of attachment, it be not neces- 
sary that either the creditor or debtor should reside 
within the city of London, yet, to render the judg-^ 
ment therein corapletely iireversible, it is requisite 
the cause of action should arise wiibin the city.^ 
Thus if the demand be for goods sold, the delivery 
must be within the city, for the contract is not com-* 
plete till delivery. If for work and labour, it must 
be performed within the city. Kfor money lent, op 
paid, by the creditor, to, or for the use of thd 
"debtor, such lendmg, or paying must be within the 
city. But it should be observed that in case of 
payment of money by one, for the use of another^ 
it must be at the request, or by the authority, of the 
person for whose use such payment is mad^, others 
wise no debt exists, for the payer hasf paid it in hi^ 
own wrong. If the demand be for money liad and 
received by the debtor for the use of the creditor, 
the receipt must be within tlie city. The cause of 
action on a bond, bill of exchange, o^ promissory 
note, iirises where they were respectively executed 
signed,* or negociated. Et sic de alUs.' '- 

But notwithstanding the necessity, of thie debt4 
or^natirig M^ithin the dty to render the judgni^i 
upioii aa attachment comp{etely< irrev*ersible, it 
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carixiot, however, in the process of attachment^ b|S 
taken advantage of by the garnishee ; and it is only 
in the action that the objection is available. 
jVevertheless, the garnishee may make his objec* 
tion on the part of the defendant, but he must 
previously put in and justify sufficient 'bail in 
disisolution of the attachment, when having thus 
appeared tp the action, he may either plead therein 
to the jurisdiction of the court, or apply to the 
court of King's Bench for a Prohibition. But as the 
putting in and justifying bail| is at the expence of 
the garnishee, and as he is frequently ignorant 
where the cause of action originated ; and, more- 
over, as the bail are liable to the whole sum sworn 
to ; and inasmuch as the expence of making the 
attachment is trifling, and the plaintifi* can discon- 
tinue without payment of costs ^ attachments are, 
by way of experiment, often made, where the action 
does arise without the jurisdiction of the court ; and 
nine times out of ten are crowned with success : 
particularly where the garnishee is friendly an4 
the defendant resident abroad. In small sums also 
they often succeed, even wh^e the defendant is 
resident upon the spot, for as he must previously^ 
to availing himself of his plea to the jurisdiption, 
either surrender himself, or put in and justify bail, 
the former whereof he may be unwilling, and the 
latter, perhaps, unable to do ; and moreover,, as he 
himself must be at the whole expence of it^ aiid 
after all, remain liable to the debt, he generally, 



either jBubmits to. the attachment^ or comes to a 
compromise. Siitiject to the foregoing exceptions 
and observations, attddits, whether on judgment, 
spaciaky^ simfrle Q^lraqt, for jrent or otherwise* are 
siiffifiiettt:to,grou94. ai) attacktn^t : ,, . > 



Aft^)^ a creditor i has $a)js0ed ihimself tfaat.ih^ 
4i^t due to him :iivi^I w.airaQt aa attachmeuti bif 
next coD8id^i»U«#K: ibQiilld iN^^.upou the foUofwing 

U. li.Jthfi, property im haMd> nfr Of^y Jo com <a 
hand, of an attachable nature or not t . 

; » 

3. i^ it^ Of* is it likely to be in hands wherein it (;an 
heattaehed? . ' ' 

9. Is it, or is it likely to be in a place within ^tJie 
eityywhereinit^imbeatiachedf^ 

4. Js the debtof^y. or the person^ in who^hmfff his 
property w, likely to become bjankrtkpt ? , 

5/ Has the debtor commenced an action in ^the 
'superior courts against the holder of 'his pro- 
-''periy/dritsrecbvefy? ' ''''■' ' ' 

„ '■» ' ' • , ' • ■■ ' ' « • • : ; • Y « • 5 I ' • ' • • ,-'«•* 

f^^^o thege qi[6Stimi» may he^dd«d a.jbixih;iri£. ;> 

e^rffm (k^.lkolikr i^i the d^tpr's prigpffty any^: 

ami ywh$t U0^ %^^:it^. that i^, ifif^Ae^iny, 

. , clii^im t^pn sfch.^debtor iia( u4lV^Ul¥lhim\ to\ 

..Md,04^ ;i ^.. ;.: 
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^d or ^ABtmiHABIt^ to pKoetst. 

I 

1. What property is attachable^ and what not. 

• Property Attachable. 

^ Money, jeiH^ds, chests and bd^i^ea locked, and 
the contents, money due ffx)m f^e garnishee to the 
defendant, and book debts of every description. 
In debt upon bond' the penalty must- be attached; 
but judgment goes only for th* mm due. 

Money on bond, or simple contract paytible at se 
fiiture day ; but though the plaintiff may proceed 
to judgineht, he cannot have execution * tilt the 
money be due. 

Exchequer bills. . 

Money in the hands of an attorney, for he shall 
not have his privilege against a foreign attach- 
ment, • . I. . ; '^ :''''-' x*; "'.■••.-/■ ■ .^ 

Goods or money belonging or due to tlie estate 
of a testator, or intestate, in an action against the 
Executor 01^ administrator for a debt due by the de- 
ceased. And h^re it may be observed, the reason 
w^ that although an action of debt cannot, by th& 
l^w of the land, be. brought as'uinst an executor, 
or administrator, yet, by the custom, of London 
it may, and all attachments^ are grounded on *^aC' 
tions ©i[:ddi^.' BiSf theJcustonttrd^es jBbot authorise 
a creditor to arrest either an executor or adminis« 
tratorV therefore tl>6 attachment, \;ihfch id ^uP 
valent io art arrest; Ai ay be dissoh^d by common 
bciil^' Nevertheless; ^hduM the |ibintiff, by the 
friendship o^ IhS^. ^gaWishe^; V*.'^ othetwilse, obtain 



jadgm^t, it is v^lid and irrevei^tble ; aod here the 
objectioD that a simple contract creditor, may thua 
^preferred to a ^peoiaUy^ creditor, is beside the 
purpose, seeing an executor or administrates* may^ at 
common law, give the same preference, by volun- 
tarily ccmfessing a j udgment to the former. 
/ Debts due by persoos residing out of the city { 
but they must be served within it^ and if a plain-, 
tiff can prevail upon the holder of goods to bring 
tbeni into the city they may here be attaqhed. But 
carf must be taken to serve the real responsible 

holder rather than him who has them in actual 

• 

possession : as in the case of goods passing through 
the; city where the carreer - is answerable for their 
safe delivery, he, and not the driver or porter, must 
be served wit;h the attachment 

And, in general, all debts, goods and effects, for 
which, by the custom, debt, or detifme will lie ; or 
for which an action of assumpsit, trover, debit or 
may be brought iu the courts above. 



Property not AttaohahU. 

Salaries and wages of every description, whether, 
payable by government^ corporate bodieS| or iudi* 
viduals. 

Bent. 

Debts^ upon recQrd, that is, upon judgments; 
^4Bcovered, statqtes, or recoguiiances. 

J>ebts and other property for. the recovery pC 






l^hich ^n action has beett coiMiilenced in the ebufta^ 
at Westminster. 

Money in the sheriff's h^ndii letied tinder afi 
execution. 

And it is said that debts arising 6nt of thd 
jurisdiction of the Mayor's Court are not Mtach^^ 
able, but that a prohibition will lie unless the 
garnishee be permanently resident within- the city. 
But it is the daily practice of thfe court to attai^h 
indiscriminately debts of this description, and the 
law is certain as to simple contract debts, for they 
foll6Av the person, and may of course be attaiched. 

Money due on bond taken by an executor for ti 
debt due to his testator in an action against the 
former for the recovery of such debt. 

Property of an intestate in an action against the 
ordinary, 

Money awarded upon a reference from the tipper 
courts. 

. Money due from a client to his attorney for costs 
on the master's allocatur, upon an order obtained 
by the client £9r taxing the bilL 

Goods of which the garnishee has got possession 
by trespass or wrong. 

Joint property for a separate debt. 

Separate property for a joint debt. 

Goods in the hands of a carrier; (Leon 189.) but 
it is the practice of the court to attach such goods, 
and its legality has not of late, I belieye, been 
(palled in ^juestion. 
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' JjsgACWBy dividends dnc Uif a :cr6ditor fronk tht 
^umgnees under a commisision o£: iMokrupt,. and; 
in general, all snch debts acid other property for 
the jrecoyery trhereof an action tit law will not li6, 
but wherein recourse must be had to the courtf of 
^uity or the ecclesiastical courts. : 

; But in regard, to Ihese^ equitable ddbts; it maf 
reasonably be questioned^ whetfaar the general rul4 
of exempting from attachment all d^ts for which^ 
at law, no action can be maintained, should not ba 
applied with some degree of limitation. The rea^ 
son a legacy cannot be attached is, that creditors 
have an interest in it, till all their debts be paid, 
and the executes or administrator may, sucesssfoUy^ 
resist such attachment, either by plea oi* evidtfiica 
m the Mayor's Court, or by probMtion from tb» 
King's Bench. But admitting, for instance,, that 
the debts are all p4id, or, fliat ^fae eateeutor^ or 
administrator, is willing to take .tb^ rebpQnsibility 
upon themselves, and suffer judgment to go against 
them; the above*mentioned reason fiiils. Is not, 
therefore, siieh judgment valid ? Could the l^ateo 
bring an action at law against the garnishee for 
bis. legacy, there is, little doubt that be would sue* 
Ceed. But in a suit in equity instituted for the re« 
covery of the legacy, it may be presumed, that tha 
garnishee might avail hinimlf of the judgment 
with effect, according to the maxim that he who 
see^LS equity must first do it ; and nothing can bo 
more coosonant to equity than that a maa sboftl4 
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pay his just debts. So that a distinction may be 
takea between^ property absokitely unattachabie; 
as', ^r instance rent, which, > though the tenant 
should piay .it uridbr a judgment in attachment, he 
must pay it over. again to his Landlord; and pro^* 
perty attachable sub modo, as in *the case of trust 
monies, and probably, of a legacy, where although 
Ithe legatee as well as thje gaiiiishee might before 
judgment aviil himself of the objection in the 
Mayors Court,' or by prohibition . from the courts 
above, y^t after judgment they both remain without 
remedy. 

. And finally, all debts and other property for which' 
^ action of debt or detinm^ would not lie in the 
Mayors Court, or msumpsitj trover ^ debt^ or detinue; 
in the courts aibove. Such, as ^r instance, damages 
Hrhlch the dttbtor is.intilied' to jDebover for assault, 
^laqder or iresp^s, which are clearly not attachable*. 

2. Hands in which properttf qffio sort is attachable^ 

, The., government and its agents y whence the 

public funds and dividends thereon due are not 

attachable. . .. i * 

• Bodies corporate ; such as, for instance the. 

Baidc and East India Company, whose stock is not 

attachable. 

t Neither is the money of individuals which the 

B^nk hblds in the same manner as private Bankers 

do ; though money in the hands of such bankers ia 

tttachahle. ' 



; The debtor or'd4fetidaiithiWflieir;b^t^^^ 

admits of afti exception w iias^ he ubscondsf ftftl^ 

leaves his dwelling hou^e or wal^ouse, with |^o^ 

perty, hxA Mo perisoti t^e)^/- Snch prdpei*ty ii 

attaehable under^ a^>t^ th&'ti£une'<)f a sequestra^ 

tion, for the dpcstaa^ and fWaetice of which see iiH 

propecplace. :^ . / 

I - ' ' . • • ■ 
3. Places on and in which property of no sort is^ 

attachable. , 

The river Thames, . The ground of Jthis exempt 
tion is probably; ;the.i;egard p^id to the shipping 
interest of this country, for property ji^ . attachable 
as soon as landed, . whence. th^ 6.x ei^ptiiQn does aot 
extend to. the two bridges; property ; th^^cu^ lb 
actual passage there may be aM^hed,\as yydl ^ 
when passings through a?iy other part ,a(; the city. 

The London docks, and all^pla^i; not withio 
the city, except in the case of d/^bj^. dpe from per* 
sons resident withqut the city, ij^. §^ch paries wher^ 
they cad be pcrved within it. Ifwfc supra. 

, The ne)(tcoQdid«]»tioQ will bee. .. r 

Js'tke deiip^rr e¥ ikeperMtin^oseki^ kis ptih 
^ 'perty^iSf IMufy i^ hieotie iankhipV - ' 

' : lir the dieffeirdaW be^^^ te dfectared lianlk^ 

Tupti pending the attacfflnent^ ^it is i^nereby virtual- 



lT'dlfes()lVedi^''i/n<i* of 'cbiirse itnavatlabi^ to^the 
plafo ti£^ 'ibas^ as a baiikroptcy di^pl a'cjes aH 
ft^iteti4r6ttfs propertyi and vests it mthje fhinvi 
*itsagniss^ of the conrtnissronejfs; ' Atid eveii should 
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^ ^oouapiMJipn -.U/^Wi •ii^S'^^ the debtor* uriihin 
|wQ mcKit^st <«ft9C tsa^Uon, ht4 bjr the {dwoiiff in 
^fi attachment, imd jshould fa(» be decUired bmk-* 
^I^, th^ «ttajpliiaent nwy be defeated by the futum 
4$6igQee$ uod<^ the b^kmJ]ftCy^>and the ganlisbee 
f^mp^Ued tp i»i^gSr!e.'t«> tbem. &^^^^ or H$ 

value, ^ho may afterwards recover it of the plaintiff; 

The discharge, before ejjcecution had in the at- 
t^chuient/ of the' debtor, under (he insolvent act, is ' 
virtually a dissolution of the attachment. But this 
bad hot, as bsmkhiptcy has; any retrospective effect. 
; Bankruptcy ittibe garnSshee; if the propefrty at- 
tached is monifeyi or if gddds^ahd the bankrupt has 
Ijonverted thetfii to hisown use beifore the issuing of 
the comtnission^ renders any further proceiedings oil 
the part of the plaintiff unavailable. But if the 
goods remain in ;5te#«^ ywo iahd iare seized by th6 
Assignees, they should forthwitb be attached in 
their Hands iriasinucb is the bankruptcy of the gar- 
nishee cannot to ^ny.wise afffedt the property in 
goods of tiie defendant, and/ sis' he himself tnight 
maintain trover for ihem i^ttl^t' the assignees, so 
c^ hb cre4JitQr.«!^tajp,^iijt^oh(4«Djt.iqi^ l&ftmL 

Bankraptoy JA th^ fil^H^ 4i9«9Kt>ot>9^e^^the pro- 
ceedings, md Ws ^?|g^^^,g^,j^*,^ff^t|j^t^»lig, 
I>rocep,d^(?>jd^qeejjt t^ji^jx^^Qfi^n hiS;^^^^;,. 
^, :After the crediljgf ta^.^fttif^e^ himg^fl^t,h« 
hh .!«vSi#<^»W> tojV^^l^ai?! .^tt^^ett^ 

that therclis^ati^^blf, pxop^;i)a, h9«f<^^ j^ 
yk.cewbe]r^ii|(jjitcanj?^9^tta,^^(^^^ 
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chance of the debtor, or the person liolding . I^is 
prop^y becoming bankrupt, is improbable, or 
ramote, and that no action is pending in the si^f^e- 
rior court for the recovery of the property, there 
fitill remains another question, viz. 

5. Has the holder of the debtor's property any^ a$id 

what lien upon. , 

It has in effect been before observed, that a lien 
is a right v^hich the holder of property has to re- 
tain the same till a debt due to him from ,the 
owner of it be satisfied, and till which, such owner, 
or any claiming under him, or standing in his 
place, cannot maintain an action for its recovery* 
And this leads me to notice, in this, place, the 
nature. and effect of a lien, and in what cases the 
bolder of good» is intitled to its aid. It may prove 
equally useful to plaintiff, defendant, and garnishee, 
and may not be entirely useless to others, who do 
not stand in either of those relations. 

The nature of a lien is such, that the whole . of 
the property, be it ever so various or great, is indi^ 
visibly affected with the holders demand, however 
small it may be ; and he may legally hold it till 
payment or tender made of such demand, whether 
against the owner himself, or any claiming under 
him, or standing in his place ; such as for instance, 
his assignees in a commission of bankrupt issued 
against him, or the plaintiff in an attachment of 
the property. But, although the holder, by virtue 
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or such lien, is authorized to detain the whole of 
the property till his debt be piwd, he cannot sell, 
or otherwisie dispose of any part of it^ except in 
one or two instances, peculiar in themselves as to 
locality and circumstances, as will be shortly here- 
after seen. But the custom of London has not left 
him without remedy, seeing a creditor may in all 
cases attach in his own hands, property of an at- 
tachallle nature belonging to hte debtor. 

The reason of this doctrine in regard to lien, is^ 
that the mutual remedies of the holder, and'tll^ 
owner of the property, are distinct and heterogene- 
ouis, and cannot thierefore be set off either of theni 
against the other ; that is, detinue or trover cannot 
He set off against debt, or assumpsit ; nor, vice 
verstty debt, or assumpsit against detinue or trover.' 
As for, instance, suppose the holder of property be- 
longing to his debtor, should' selt or dispose of it 
to satisfy his demand; such sale or disposition 
(unless in the one or. two instances above referred 
to) would be a conversion, and would entitle the 
owner of the property to bring trover against^ the 
holder. In the mean time, the holder might bring 
an action against the owner for his demand. Each 
would recover in his own action, of which his ad-^ 
versary must pay costs both of the plaintiff and de- 
fendant. Thus the holder would pay the costs in 
trover, and the owner in the other action. TRiis 
was, formerly, also the case in regard to mutqar 
debts, in which each party might bring hisv actioa 
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i^iost tbe <4h6E, and reaver ^ it^. although be 
•niight oyre the ot^ more.thaa the o^her a^j$4 
J^. flowever, Jj^y tbe'Stb GeOvIL ch, ^4, whMi 
itaf professedly .psEsaed , to ppevent the. oRill^lf- 
4^Qn of suits, mii(tua4/def^t8 ave il\ovr^\^%fkp 
jsetpffthe 00^ agf^nslithe othw*. Igo that fHOWt ^ 
Person owiqg more or SiS tmck^ Baoney; t^. iippt^i:, 
$hm. aod as such oth^r owes bim, woalij be foil$4 in 
bis action, by a seti>off of sapatiarror equal «iaon(tt. 
. And in case the d^endant's d^naird ^be^ |jR^E«K?or 
4o tbe plaintiff'sj yet be p^i^y set it'offai^d f»^ tte 
difference into court, with costs iup to didt> pA!Ji(^ 
wludi would effeetwUy bar the ai^ti&n., JS^ tro« 
V«r ^}H t^QiaiiiB up<mits anqient ifoQting; g^ Dwit 
ih« eSe^ of a li^ in the Wd ciises ar^i; Ibint ^li 
ai^ attacbineftt o(^od«. it is iMumbeiii ^pQU:^ 
pllqutiffio r^Ddove itfae lieb }pti^oV» be t^ctioi jg^t pUSr 
fiiession 4>f tbekn^ whereas 4n dNse^ -Of mntmAi dal^ts 
between the debtor dnd garni^b^.-jie fAaf {)I9Q0^ 
ibr tbe ^balance. , .' .* . f . / .r r 

The courts,. :ibr • the cOiivenleBce of . trad^^ [ laKa 
In favotar of the doetrki^; <Mf -.lisn; AHowiiijig. it > lit^ 
Wh^re. there i^ian e»|>r^s/oontrbct:<to that eflSlct^ 
aiid 2dly; V^beoe itis implied^isMket friran the usa^ 
of the trade, or the manner of dealing betwew Ibis 
patties* ' ii- .<.,,(.'.'••.'■>'.?'•/' 

, lien ari&fing from express <ctatractv<hfe^Mb^^ 
farUier-ikottcefl.. t.. « »'. ;>•♦.';•;.' .-» > .••.''- :^ 

. I Patfiiitpg, tfrotii:tfa^e irittilDejibf^tha traBSii(^tic(n^ 
«mit^ of itself ^ af^lito.io:faTiDmH^<>f^|jt|fa pawnee; 
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. < . » » • 

yet it cannot give bim a greater interest- in the 
thing pawned, than thfe pawner- hiitiSielf had. As 
•*wherfe a tenant for life ot'plktig pawned it to a pawn- 
broker fend died : It was adjudged ;^hat; though fbfe 
pawnbroker had* no notice of the property ' iftite 
*pa#ii^r had in the platen -he hatt iio ' Hen ^ on- *it 
feg^insfe the person entitled at his death. • * 1 
.n iA Factor has a lien upon goods^ Cotisngiied tt 
hiiti^ not only for whsct is due in respect' of thosfe 
^o<8di^, but for the balance of a general ^laccobnt. 
l^h^i kho a lien oi\ |he purchase money in thfe 
Jbi:6ds: of the boyen - ^ - ^ 

; 'Goiocfs had been settt by a trader to a' lactor, 
^^dd the factor advanced money upon ^em, al^- 
thoiugh jtdippear^d that the factor knew at the 
tibie^thSat the trader was* in insolvent cireumstan^ 
C^!; ye* it was adjudged he was entitled to a liea 
li^oii tb^ttii against the assignees of the consitgnop. 
* Andif^ factor, tb' whom abill of lading is ittdorsed 
generally, but, in fact, to him as a factor, al« 
<tK>bgh' that be not expressed, ' indorses it orer as 
&y o*wn fMf^perty, such indors^fment is good, if for 
ai £adr tod valuable ^consideration i^ otherwise if 
Ofily a specioits one,, and; made to defrj^ud thft 
(cyWner* ■•*<' .; •••' ■• :■•) '*- .:■';'•. 

But a factor has po lien upon goods unless tiiej 
Cdn^^^intQi his'actvial-posse^ioii^« for whj&re goods 
had beep consigned to a factor, andlxehad accept'-t 
^d*biUs^;tbi^i(^reditof tbei|i*^i|iiii 6>en paid part 
pf tb«^ {f€if^^,^^et in ^n i ax^m by his ^^dignetai 
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against the coiisi^dr, who liltd sto^ thei^ fn 
transitUy it was holdeu he had a ligbt so to do. '' 
The Master of a ship has k lien ti jf)oii it for repairs 

done abroad, for wht<^h he may hypothecia.te Iheship's 

• • • . . . 

bottom, but he has no lien for repairs done at fabme/ 
In the ease of mannfactuf eiri^, the liten they htfvb 
against the goods intrusted to^them t6 maniifkcj- 
tare is not a general bue, but confibed to the go6ds 
themselves only, to ' which thef w<)rk was • dbni6. 
thnSj it was hoi den by the Court of King'tl BisnUh, 
that a manufacturer who takes in goods for a patv 
ticular purpose (as to dye tbetn) has a li^ on tfaeni 
for the work done to the goods t'hM^del ves, blittbat he 
conld not retain them for any otheir demand against 
the owtier of the goods. But ah agreement to th6 
contrary entered' into by Dy6t«; &6. at a -pubiic 
meeting, will bind all those having notice of it - ^ 
So 'a carrier haii ii lieii upon goods |br thci ^ar- 
Tlage it>f such goods only^ * ' * 

But Mieusa^e -of trade i^ill create a general lien : 
as Where it was proved to be the usage of the ti^e; 
for packers to lend money to ddth^rs, and'ih^ 
plotbs left to be packed were considered as a pledgi^, 
not' only for the pa<!kiiig, but for 'the loafi'of Ihe 
n&oniey. As where the bankrttpt Who was a clo- 
thier^ haying bonx)wed money ona nbtie of band hoih 
a packer^ but at a time wbea hk had no deatlkigB 
ifvith him, s^nd hts^ving afterWards ^Qt him cMhis to 
416 p^icked^ ijt W^^s held ti e packer might retain the 
doih for the d^t, as Well as for the price of ^pf^ckipg. 



iSfi OF PREUMlNABiIES TO PR0CXft9. 

/: 4k ip^soa 3a vi^ IgooA^ out ; of a ^ip ;in tdmgw 
has alien for t^fitlyage. ; 

^ >4iriiaBii}&eqper hfiih 8^ liw i^on ^ l^qf^ejeft urith 
|Mm lor^^s k«^^ even if he be left ;b$r a sti^^ 
i!riitbQQt;the pwQf^r's kimwle(%6. But if &e inii- 
js/e^p^ dfiffeiff ^ bo^rs^ to be takem a^a;, and he 
be^br^^tlgbt.tOiitb^inii ^gaiu, be caauot rataia.bim 
leir bis fpriqer J$6^^ As m the i^ase of a carrier 
who. bi^ougbt a» action of trover i^inat ^a inti< 
kfciefier at GMtoabury^ f^ three 'horses which tl|^ 
JBake<spet hib4 sold to delri^y the ^^ji^peaace of foiraier 
fce^p,,itt .which the, ^rHer recovered. 
*■ ;TM8 rptivijege of l^en is^ however, copfined tp 
li^ltkeeFi^i^s, oa aimaunt of tb^r being obliged tp 
ind<^eivQ guests and their hoise^ ; for a livei^ stable 
^e^pQr^hatli 1M power to 'dei;ain a horse for his 
keep, ,•>.'.' ■ \ ;!,: ■■■:■.. 

. ;Bif<the tittiAonis of Ijond^raQd Ex^ter^ ifaltorse 
at an inn eat out the price pf:bisr head, the in%* 
k^p^v ma,y bav<e Hti appri^is^ b^ ;foui' ^.his 
^^igbbdtats» and tak0 him as^hi^^pM^ni^t that if alua-* 
^tim; in saiis&bti&n <oif bis^emtodi i But ^his is sot 
Ad^<?tise efe^h^rfc. > I : .. :> . 

c. The ri^t <>f jli^Hi boing alJmMted for the benefiifc 
jelctrad^i^ it /shaill the %<;*mfitie^^ in its operatiao^ ^ 
rihallonly, . sTberefore vi^bere tfeeo^wn^r of fi*p 
9Qp!9f» put :tbmrt to ^iHupe ^i^h th^ d^(^^nt« 
dtid faglreed lo» |>ay <o {moch .a^ week far eacfh cow, 
^rfld afteryr^dsr sold;ih^n to the. plaintiff^ it ;wat 
ll^^dgi^ Hie 4^fyi^m^ had ii^,tJN» tfp^ thAn 
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for their keep; biit must bring hi» action iot i# 
against the first o wner^ : < 

S<y ia trover for a dog, the ^elbmlant ehtiitied si 
lien and justf§ed detaining him^ on the ground thdtf 
the dog had casually strayed ta his hodse^ where 
he had kept him 20 weeks, and claimed the ex^ 
pence of hi» keep. The law was- so decidedly 
against the defendant, that his counsel declined* 
argtiitig the case. 

The plaintiff brought an action against the de* 
fendantj to recover some goods MiMch had come 
home in a ship along with som^ goods belonging^ 
to the didfendant, and fbr the freight of which, aa^ 
well as^ of his own the defendant had paid, and 
now insisted upon his right to detain them tilf 
paid for what he had advanced for the freight; 
The court gave it against him, and said he must 
bring hisaclton forit. 

And it may justly be questioned whether he 
could recover upon such action, having paid the 
money without the request^ of the defendant and* 
therefore in his own wrcmg. 

And, in general no person can, in any case 
retain where there is a special agreement to* pay; 
A» where the defendant, who was a farrier^ and un- 
dertook to. cure the pfaintiff's mare for a certain 
sum, performed the cure, and then refused to de- 
liver her till paid for her keeping and cure. The 
owner brought trover for the mare, when it was 
adjudged, that, having made an agreement ]fer a 
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«^F(ain sukn^ Jie itiust stle for it, and that he had no 
right to detain the mal*e till paid, 
j A knowledge of the law of lien is of import* 
ance, not only to the parties concerned in an at- 
tachmeqt^ but^ as I have before said^ to others also, 
I have, therefore treated the subject somewhat 
more fully than I should other wise have done; it 
l^eing al^o a subject, ii| general misunderstodd^ as 
many who have acted upon their own construction 
of the law have found to their costi 
. Hence it appears, that) although the laWf in 
many instances, gives the creditor who holds the 
goods of his debtor, a lien upon them for his debt; 
yet, in no instance does it give him a power to 
dispose of them, unless in the case of horses, in 
liondon and Exeter. 

But adinitting all the foregoing obstacles are 
cleared to the satisfaction of the creditor, there 
still remains another enquiry to be made.— Is the 
defendant in custody? for if he be in custody in an 
^ction in the Mayor's Court, he would, of course, 
render in the action grounding the atiachment. 
And if he foe in custody in any action in the 
courts of Westminster, he may have his Ha- 
lms Carpus^ upon which he may put in any 
t;wo persons as bail in the court above, who can 
immediately afterwards surrender him in their 
discharge, and the attachment would thus be 
dissolved. And it is natural to conceive that a 
defendant, already in prison, would have recourse 



to fiiwk a 8()q> in (under to obtaiB poMelMion of 
his property. Nevertheless^ there are <;as€!s where* 
in it may be eligible to- make the attachment by 
way of experiment, although the defendant be in 
prison in an action in the CQnrte 9bove. As for 
instance, the property may not amount to more 
than it would cost thp .de|^t¥lltnt for his Habeas^ 
bail and 8urrend^> viz. six or eight pounds ; ^^^ 
where all the plaintiff can get may be considered 
as aetaally sared out of the fire, he may as well 
lay hold of four or five pounds as nothing. This 
reasonmg applies to extreme icases only, for where 
the defi^dant h^a a prospect of settling his affi|irck> 
it is pcobabk that adoner thaa pat thon into m^ 
worse state by the expence of a Habeas, he would 
come to ficme s^cpommodation* 

And here it may, jpnce for all, be observed ^hal;, 
l^e jcequiaites, before enumera,ted for effectu^Jly 
gropudii^ the attachmenl^. are pointed out as iq* 
dispeiisible^ only in jcases wherein the attad^n^^it. 
i3. ^^opte^ted^For attachments are daily madci 
with effectj where many of such requisites m^ 
waoted. ^tiW it is of importc^ice that the creditfff 
should know upon what ground he stj^s, ^s h^ 
will be better enabled to exercise a sound discre- 
tion, and adopt Mich measures 4ji may ensure him 

i4tiyMMg success^ 

pi;oGe^f»f »|#icj^^^ apd wlpietemay be«pi|W<terfl4 
as a r^ ffff^${ff^m. Tb« fkmim m4 m^ 
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4^ .of'THE BLiiiinnFysi PaOCUStDINGS* : 

n^mes of the creditors, debtors, add holders of the 
debtor's property; ^ / ' . ^ 



OF THE 

CHAP. IV. 

■ OF MAKING THE ATTACHMENT. 

Of the affidavit, ot affirmatim of the piaintiff*s : demand^ 
; Re^uitei, therein-^ Who competent to mahe it-^Before whom t& 
be sworti'^And vakere — Form thereqf^Entry of Action^-^ Attach- 
itient thereon and form of iiotice^^First stage of Proceedings 
e^mpletC'-^Costs of mdhing attachmeht'^Withdrawment thereof 
and ^ form of certificate*^ WithdraiomeHt of action^^€}ostd of 
Withdnawmi^it. 

The creditor having, after due consideraiion of 
th^ preliminaries to process, made his election to 
proceed against his debtor by attachment, should 
do it without delay. For this purpose he, or any 
6ne%r him, who can swear or aflSrtn positively to 
his demand, niust go to the Lord Mayor's Court 
Office to one of the attornies there, and make afB- 
davit or affirmation of the amount of the debt, and 
thit it is justly due. 

The AfftdavU (yr AffirmatUfn. 

The affidavit or affirmation must, in the first 
place, particularly set forth the christian and sur- 
name of the depdBent or tiffindatit, his place ofi 
residence, and his4rade, callings 'or profession.'* " 
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Th^ christian and suiS-Hftme irfUhe creditc* anil 
debtor mtmt ^hb he stet forth, btft the redidence or 
precession of the latter nfeed not;>n<)r iieed the resl* 
dence of the former, unless l^e creditor be ateo tlvf 
deponeiit or aflrmant. The aflidaTit or affirma^loh 
Hinst be sufficiently clesir, po^live aird cer^in/'tlil 
sustain, if false, an indictment fbr perjtii7) or fMik 
affirmation. ItoMtst ^fso set forth* the tiiifu^idf 
the.debt^ although the* circutndta^de^ attendMgt'ft 
be long and complicated.'/) i^hodldVhe afl^tfiit '6i 
affirmation be defective in any rriat^fiat pbiiltt/'fhil 
court willy otx-' rootioo) adirift^' s^pplemei^fit9 
affiddiVit or ifffin^ation ift aid of'tb^ former,' as^i^ 
the practice alsd^in the common 'plfelMs:v ' '^ »> -J->^ 

AssigtiM^' of bmiknipt, executbnkv ktid adkiltili^ 
trators; foi^m, howeviBr; an ex*i*pti6n tO'thfe¥&li? 
bet Ag a11o^ted to-tewear, ;or affirm that this flfebtd* 
is indebted as appears by the books of thei hibik^ 
popt, testator, or intestate,' las the case maybe ; fiut 
they miist positively swear, or^affiVm,tha1! ihe^'w^ 
lieve the debt to-be due, -'• ' ^'^ ■»' '- '-• '^'^ '* '^ 

It is the doctrine and pl-iafetice - of th&Mkydt'H 
Court to take' the aflidavit, or affii^atioii of tk^ 
plaintiff's clerk or agent ; or, indeed, of atfy' other 
person competetat to sweat or affirm positively 
to the debt: But in Zt^f . 985— and } RolK 5S^^ 
it is laid down that the plaintiff himself must sweat*' 
to his debt in person. And in the former' ^khflScM 
ri^y , iMt. 994, it is stated that iii lanlict! tfn l>y^'*ther 
d^feridbnt ifa the iattfecBment; ag^lhst' tJie^^'gAWfi." 
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iH OF. T«B BlAfKTJFF'ft ^PROOXEDItfOS. 

I 

ihee to recover the {property atteched, I2ie latt^^ 
if 1^ wishes to^ avail himself of thi^ attaehma^fi 
jEtkusit iiot only prove that the ciistdpa was abrlctly 
{Hirsii^d, bat that the plaiutiff himself swore to thb 
debt It is true, tJ»e authorities am uMi bat» an 
thectistopEi to he legal must be the same now an 
fliMy antiquity does by ^o tnetms weaken or inva^ 
)idal^. their |brt>e, $till it is. presumed that (be 
ftocttfioe and praotice is correct, aUd would, at 
this dfiy, be ssmcftioned by the upp^ cotirts, on the 
gi;!9und: that they themselves adnfit df the (saAe 
IHracjtifie* Moxe^yet^ aa the ai^ds^yit at i9ifSnaa» 
tijon»of-debt to warirant an attaicboiefit^ m e^uit^ 
lent in its operation ^ to the proof of a debt -upon ii 
trial at Nisi jvriw, ft^seeins mf>rp consonant to the 
sfiirit i^f the cga^lpnij to j^dmit the evid^pce of a 
person disinterested and conusant <^fti;ie'£|<^t,tibiai( 
of (Ih^ pUiatiflr hioiisielf, . 

) Thejaffidavit or affirmatiao, i|iaj( be swcra <^r 
^lipBirqDe^ before the Lord Mayor, the deputy regis^ 
ter^ or one of the four attoriiies of ithe court ; it may 
vi^ bp sworn or affirmed in the office» by any 
Qtbe^ peri^pi 4aiy afithoriased by e^her of the lour 
attornies. 

. A clause i«, by act of parliament, inserted in the 
affidavit, ^oraffirniationi stating thif^ no offer was 
mad^.to pay the debt in bank note^. But de- 
fend^t% frequently afvaiiing themfiielves of mi^- 
fsJ^ Jli ,thfi im^ujar vrordkigpf the olansei a snbr 
Bfia«»ttt,§ct,w?# passed^ ^fmc^ dhaj ii^ dp^ 
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imdialii; in toy ictioil m the oonrto at Wtttmitii- 
iter, «hdnld >b» discimr^ed, ii]iotiicoiimioa bait oi* 
appearance .for any difrct io fitatiii^ sTtcbebuMy 
tmleas ke afaoald bring proof by affidarit that ht 
tea afitoally mada sndi tender* And it is pra^ 
anorted the Moyor'a Cdnrt wokild^ in similir taaea^ 
MiopC a flimilar practice. 

Aithdagh the plaintiff is not^ eillier in th^ ^^aurta 
at Westminater^ or in thia cgnrt, preclnded lihotn 
l«do¥iring !a greatar ainn than in a^iiora or attrma^ 
to, yet the creditor onght, if ha cbnacientiotMly 
oan, to strear to his whole dMiaad, aa hecian, ia 
the atMchmefnt upon hia action, recover no m69t 
than he swears or aArms to ; for the wordi, amd 
fq^imrdt addj^d to the Mm, go ibr ndthing. 

The tender here mentioned, which gbea no flir«- 
Ihtr than to preirent a debtor, having made anch 
tfeader, from being held to special bail, must not 
be confounded with a tender to the action, whtdi 
muat be made in coin or fouUian if the creditor 
refuse to take bank notes. But bank notes are by 
atit ^t parliaineiit n^ide a good tender for rest, 
taxea^ and an execution on a judgment; a^nd they 
aM also a tender in all cases if qot objected to on 
the scare of being bank notes. 

Hie ^tfMatit may also be aworii ia fojreign coan^ 
pA^j befca^ % magistrate duly anthoriised there te 
|ldttlilliB);er an ^afth. And Ihe pradtioe is, tot the 
jftiaglstrMa e.ad a notary puUiis, to certify under 
jftMlr .abatt tiiat dia daponent . appciared before 



40 OF TH£ plaintiff's BROCEEDIST^S. 

«uch magistrate and took the oath. The affidaW^ 
lio wei^r/ must .5e fortber verified « by ia^ subsieqaeiit 
affidiliritior aflirmstioR, .made Id theiMayor?s Co^rt^ 
that* the depoheot knows* the mag;istrate, and ;has 
«eefi him ^rite, and that the. ndme. subsctibed td 
the jurat is, astba* deponent or affirmant beltevieB, 
the hand-writing of the magistrate.; Affidavits: and 
ftffirmatitms' made be^Dse a proper magistrates^ in 
Irelaud or Scotland, or before) a« justice- of the 
Ipeaoenje any of (be G0ui!ii;ies in England .or Wales, 
and verified by a Subsequent affidavit, without tbt 
magistrate s seal, or that of a -syotary, are also, ibdt 
mitted ; but, it is said, affidavits fi'om th^ counties 
are not warranted A)y the custom* 

In cases where* two or more persioas join in the 
saine affidavit or afi^rmation, the jurat must notice 
ithat it was sworn. or affirmed by both, or all three 
&c. of th^ deponents or affirmants as the .fiase 
may be; 

- It is not my intention to swell . this treatise with 
unnecessary forms of affidavits or precedents, par^ 
tieularly as they are invariably prepared by the 
attorney employed. Nevertheless, as my; object 
is to furnish the reader with a general knowledge 
of the practice, as well as of the doctrine^ I shalli 
occasionally, insert forms of such proceeding^, as 
may come to* the bands of the different parties jn 
the course of the process,! pr with: which th#y mfty 
have direct concern, that they m^y knp^t upon 
wbatgrctuods they act* I ^haU themforc^ fey j^ay 
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of example, here subjoin the forms of an affidavit 
^nd affirmation pf a ^ebt arising from the pay- 
ment, by the creditor, of the debtor's acceptance, 
made payable, by^ him, at 'the creditor's residence. 



Form of an Affithvit fw money paid. 



ii 



A. P. of Cheapsidp in the city of London, pierr 
chant, maketb oath and saith, that A. D. i^ ajuJl 
standi justly and; truly indebted unto this depp? 
nen^ in the sum of one thousand pomidfi, fpr 
iiM>njey paid, laid out, aAdexp^^nd^d by this depio^ 
nent, to and for the use and on the account of the 
said A. D. at his special instance qnd request* 
And this dqaonent further saith, that no offer hat^ 
been made to pay to this deponent the said debt 
or any part thereof in any note or notes of the go-' 
vemor and company of the baii^ of Spgland* tK< 
pressed to be payable on demand; A« P. 



Sworn at the Lord Mayor's 
Court office this first day of 
October, 1815, before 

A.T- 



• '1 



'•l.i, 



4t or ru% WLAntin)^ vmouLtmnon. 



Verm of an AJjIirmatwn for inoney paid. 

A. P* ^f the Poidtoty ip ^ nity cl* Lpadeoi 

merchant, being one of the people called Quakers, 
solemnly waketh AffinnatMW\aiid #»th, that A. D. 
is and stands justly and truly indebted unto this 
afflrmaTi^y in the sum of one thousand pounds/ fi>r 
money paid, lard out and expended by this affirm- 
ant, to and for the use and on the account of fhe 
said A. D. at his special instance and request; 
And this affirmant further saith, that no offer hath 
be^n made to pay to tbii^ affirmant the said debt or 
any pail; thereof, in any note or notes of the go- 
vernor and com'pkny of the bank of England, ex-* 

pressed to be payable on demand. A. P. 

• , . . . ' ... 

SMeamly' affirmed 'sit the 
Lord Mayor's CouM office i 

this first day of October, 
1816, before 

•A. ^. ^ 

And here, for the puipoi^ of avoiding confusion, 
(which without great attention is apt to arise from 
an arbitrary imposition of names) I beg leave, 
once for all, to observe that I shall, throughout the 
remainder of this treatise, signify the proper name 
of the plaintiff, by the letters A. P. that of the 
defendant by A. P. and that of the garnishee 
by A. G. 
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Affidavits and affirmations must, in this court, be 
written on an eighteen-penny stamp. In - the 
courts at Westminster half-arcrown stamp is 
necessary. 

As soon as the affidavit or affirmation is made, 
the action may be entered ; which entry is mia.de 
in a book kept at the office, called the action^ 
book, as follows : 

1815. 
October 1 . A. D. defendant, at the suit of A. ,P. 
T. plaintiff, in a plea of debt upon de« 

The tur^me mand of two thousand pounds of 
%torr^T^ * lawful money^ of Great Britain. 

Pledges. &c. 
Sworn ^1000 
This entry is no more than an abstract of the 
original bill or plaint of the plaintiff, supposed to 
be already recorded, but which is never done, 
unless further proceedings are had, as will be seen 
hereafter. 

The debt is usually put double the sum^ sworn 
to, although it is perfectly immaterial, provided it 
be sufficiently lai^e to cover the plaintiff's whole 
demand; for although no greater sum than that 
sworn to can be recovered of the garnishee, yet 
the whole of what is due from the defendant, to 
the plaintiff may be afterwards recovered of the 
defendant by the same action^ provided it does not 
exceed the sum laid as the debt And it* may 
sometimes happen, that a defendant may owe to 
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the {ifaiatiff a greater sum Uian the latter may think 
it prudent to swear to. 

< Immediately aUber the action is entered the at* 
tachment may be made, which is done by the 
officer's personal service upon the garnishee of a 
notice properly filled upi the form whereof is as 
foUows : 



Attachment Paper. 

Mr. A. G. 

October 1st, 1815, 

Take notice,, that by virtue of an action entered 

in the Lord Mayor's Court London, against A. D. 

defendant at the suit of A. P. plaintiff, in a plea 

of debt upon demand of 
is worn £1000 two thousand pounds I 

do attach all such mo* 
nies, goods, and effects, as you now have, or which 
hereafter shall come into your hands or custody of 
the said defendant^ to answer the said plaintiff, in 
the plea aforesaid, and that you are not to part 
with such monies, goods, and ^ects, without 
Kcence of the said court. 

Thomas Newsou, 
A. T. Serjeant at Macie. 

Plaintiff^s attorney, 
Lord Mayor's Court Office, 
Royal Exchange* 
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The aerjeant at mace having personatty served 
the garnishee with the above-mentioned notice, 
4he attachment is perfect, and all monies goods 
and effect^ which then are, or which may at any 
time thereafter come to his h^nds before plea 
pleaded, is ipsofacto^ bound to the satisfaction of 
the plaintiflTs demadd, as for as the same will 
extend. This may therefore not improperly be 
called, the completion of the first stage of the pro* 
ceedings. 

A memorandum of the service is afterwards 
made underneath the entry of the action as follows : 
'^ Attachment thereon made in the hands of A. G. 
^ the same day between the hours of 10 and 1 1 in 
^^ the forenoon," which the seijeant at mace signs. 
Proper indices are kept in alphabetical order of the 
names of the plaintiffs, defendants, and garnishees 
ill «very action and attachment, so that any entry 
may be referred to by the page without difficulty. 

Hie costs of making an attachment where there 
is one garnishee only, are as follows : 

A. P. V. A. G. 
A. D. defendant 

Warrant and instructions 4 4 

Drawing and engrossing affidavit of 3 o 6 2 

debt, duty> and o^th ••- ^ i 

Mandate (i. e. the f tamp, on theretamr > q 5 

to w^) ... J 

Acti^ and entry •..4.... 7 10 

h2 
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Attachment and paid officer *•••* o 7 4 

Castomary fee • • • o 3 4 
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So that the expence of making an attachment, 
where there is but one garnishee, is no more than 
one pound fourteen shillings, even should it be for 
twenty thousand pounds or more. But where 
there are more than one garnishee in the same firm, 
four shillings is charged for every additional gar- 
nishee. Thus the charge for two garnishees in the 
same firm, h JBl 18— For three, two guineas, and 
so on, though one. attachment only is issued, and 
which may be served upon any one of the partners, 
provided he can be found within the city : and it. 
does not matter where any of them reside. 

And if the plamtiff suspects tl^t the property 
thus attached, is insufficient to cover the amount, 
of his demand, he may at any time, lay as many 
more attachments as he please, without entering 
his action anew, or making any further affidavit or 
affirmation. The costs of. each whereof, if one 
garnishee, is as follows : 

Warrant and instructions •••• • ••• 4 4 

Attachment and paid officer • • ... 7 4 

Customary fee ••• #• ••• 3 4 

15 
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* 

And if more than one garnishee in the same at« 
tachmeiit, the extra charges are as before. 

If the attachment be made on a holiday, the 
charge is 5s. additional to the Serjeant at mace for 
the service of each attachment. 

If the plaintiff be a stranger, the attachment is 
paid for upon the affidavit being made, and before 
the action is entered, but a bill of the particulars 
is never delivered unless required. 

It is not unfrequently the case, (hat as soon as 
the defendant finds his property completely locked 
up from him, that he applies to (he plaintiff to 
come to some arrangement; which may be that 
the plaintiff shall take a part of the attached pro- 
perty, in or towards satisfaction of his demand, 
and the defendant the rest. This being agreed 
upon, the plaintiff signs the withdrawment of the 
attachment in the action, in the margin of the, 
entry, thus : " Let this attachment be withdrawn." 
(Signed) " A. P." whereupon a certificate of the 
withdrawment is given to him to deliver to th^ gar- 
nishee, which is equivalent to a dissolution^ and is 
a sufficient authority to the garnishee to deliver 
over the property to the defendant or his order- 
He accordingly delivers to the plaintiff, at. the de- 
fendant's request, the proportion agreed upon, and, 
the remainder to the defendant; taking the perti-^ 
ficate as his warrant for so doing, a copy of which ^ 
is as follows : 
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Farm cf Cerlificatt of teithdrmcment of 

Attachment. 

Mr. A. a 

I do hereby certify that the attaehment made in 
your hands on an action of debt, entered in the 
Mayor's Court London, on the first day of October 
instant, against A. D. defendant, at the suit of 
A. P. plaintiff, was this day withdrawn, whereby 
the same is dissolved, made v^id, and of none effect* 
Dated at the Gqildhall, Jx)ndon, this third day of 

October, 1815. 

AT. 

Plaintifi*'s attorney^ 

Sometimes, however, 'the garnishee will not de- 
liver over the property without seeing that the 
attachment is withdrawn, in which cases all the 
three parties ajtend at the office where the busi- 
ness is setded, and it cannot be denied that this is 
the better way. For it may very justly be ques- 
tioned, whether the signature by the plaintiff of 
the withdrawment, in the action bootc is not, ipso 
fkttOj a dissolution of the attachment, it bein^ 
with the entry, an abstract or evidence of matter 
upon record, and therefore unalterable ; and if this 
iriew of the subject be correct^ the garnishee would 
therefore be immediately authorized to deliver over 
tiie property to the defendant^ regardless of aiiy 
prior agreement between him and the plaintiff; 



the certificate being no other than a notification to 
him, for his satisfaction, that the attachment is ac- 
tually withdrawn, and therefore, at the time of 
signing the certificate, that it was absolutely void 
and of no effect. 

Where the plaintiff's demand is not completely 
satisfied by such arrangement, the attachment only 
should be withdrawn, and not the action, as any 
fixture attachment may be made upon the same 
action if it be suffered to remain. But where the 
plaintiff's demand is fully paid, the action is be- 
come perfectly useless, and therefore should be 
withdrawn along with the attachment Hence the 
withdrawment will be, ^ Let tijk action and tte 
*' iittachment thereon be withdranirn. A. P/' aiid 
the Certificate must of course be varied accord- 
ingly* The withdrawment may be made in any 
stage of the proceedingi^ and the chaise for the 
same is m follows t 



Withdrawment and Certificate -^ • If 



The withdrawment.of the attachment does not 
affect the action, but if the action be withdrawn^ 
the attachment falls of course, seeing it was sup- 
ported entirely by the action. The costs are the 
same for withdrawing the attachment and action,! 
as for withdrawing the attachment alone. 
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CHAP. V. 



OP SUMMONING THE GARNISHEB-AND OF 

THE RECORD. 

Considerations preparaiory to summoning the Garnishee'-^ 
service of the summotts-^Foi'm of it-^ What tinie the Garnishee 
has to appear — Of the Record-^and therein of the Bill Original 
'^The summons to defendant to appear^The Officer's Return 
thereon of Nihil and Non' est inventus-^Sugg^tion ofpropertg 
ill the ha7$ds pf the Gamishee^Attachment thereof to compel 
the defendant's appearance — His four defaults — Scire facias 
awarded on the Record thereof-^The Officer's Return of Scire 
feci'-^Observation on the Reoord and therein of Actixm of 
Dehi-^-^Assumpsit Detinue-^Trover and Wager of law.»'T%e 
necessity of summoning the defendant considered; and variofus 
authorities qtioted, which conclude this chapter, and the second 
stage of the proceedings. 

Although the defendant's property is now effec- 
tually secured in the garnishee's hands to answer, 
as far as it may extend, the plaintiff's demand, yet 
the proceedings against the garnishee must be con- 
sidered as not yet begun, for the attachment is 
strictly a proceeding against the defendant to com- 
pel his appearance, and he is accordingly sup- 
posed to be afterwards called upon it at four 
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attbseqveiit court days to appear* whicli^ howei^^ri is 
never done ; but the plaintiff mus^ aOtwikhst^oding, 
wait the four days before he can coffitaence hiB 
process ag^ainst the garnishee. Thus if the attach- 
ment be made on the 1st of Oct. 1815^ the plaiil* 
tiff cannot summons the garaidhee till the 6tb, and 
to do this, that day, as well as all the interfeniog, 
must be court days. 

Bat pi^yiously to sunmoning the garnishee to 
iq^^ear, the plaintiff has go(t.a diacrettbn to exer- 
cise. If the garnishee has not sufficient property 
belonging to the defeticktnt^. in his hands^ to 
answer the plaintiff's dediand^ and it be proba- 
ble that odier property will i^hofrtly be receii/^ed by 
the garnishee, the plaintiff will, of coarse, lie 
opon hiisr oars, seeing the property already in hadd, 
aiGf well as what may afterwards corrae to hand, ifi 
peffectly . secured ; and seeing al«o that^ sfaovld lie 
pfoceed, he mfight driire the gepmiiGdiee toj plead, 
wUcfa would deprive the plaintiff of the bene* 
(A of the property subsequently to be feoeired, ais 
the attachment affects only property then in hand, 
and afterwards to come to hand befom the time 
of pleading. He should, however, in the miean 
time, keep a good look out, that he ma^ be preK 
pared to ptoceed as soon as the property i^hall 
liome to hand. And, during the interval, he should 
no<; n^lect to call at the office to learn whether 
any subsequent attachment has been made, for if 
he suffers another, through negligence, to get 

I 
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judgment before bim, his attachiheaty though first 
^made, would be postponed to the other, as has been 
•before observed. But if the property^. already in 
hand is ample, or that not being the case, if there 
-be no probability of any more coming to haiptd, it 
is advisable the plaintiff should proceed with all 
expedition. 

The garnishee cannot, however, be summoned to 
appear, until the nature and particulars of .the 
-property be ascertained. If it consists in money 
or a debt of greater amount than the. plaintiff's 
demand, he may immediately be charged with 
4he whoFe sum. If it be for. less, and the sum 
can, by information from the garnishee, or oth^r- 
veise, be ascertained to the satisfaction of the 
plaintiff, he should proceed for that. If it cannot 
be ascertained, the plaintiff should go for his 
'Ivhole det^t, and, if the garnishee should defend 
ihe attachment, prove as much against him as he 
-can, for should he not defend it, the plaintiff would, 
dn Ihis case, recover his whole demand, although 
the garnishee should owe the defendant nothing. 

But the case is different wherethe property con- 

.sistsiu goods, for there it is absolutely requisite such 

goods should be specified and particularized in 

such ft manner, that the serjeant at mace may, 

upon a judgment, be enabled to identify them. If 

•the garnishee refuse to furnish the necessary par- 

' ticulars, and they cannot otherwise be obtained, 

.irecourse must be had to the equity side of the 
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court, by filing a liiH against him for a discovery 
of ^uch partiealars, as well as of any lien he may 
have apon it, and to i;vhat antiount, which he would 
be obliged to give upon oath. But it is to b^ 
observed that the expenceof this measure is, on 
both sides, paid by the plaintiff, and amounts in tb^ 
whole, in a common case, to 4£l6 or ^18, Ojr 
thereabouts! » ' 

- The pknntiff, faannf )by this, or /atiy other 
i&ethody iObtein«4 ^t'c particnlaM of the ^oads^. 
limbw prepared to igoibr ward, and heshoiuJid ppQr« 
a^ed with all possible expedition, • to aviiid'^ $b0 
eflects of bailkriqsitcy or insolvency in the ide^ 
fendant ; and, for that purpose, should endeavoMir 
tp prevaii QpootHeigarniBhee to let judgment ^^o 
by default, and which the garnishite may safely do^ 
if the property attached be the property of the 
def^udabt.' Accordingly he may on the fourth court 
ddy next ^fter< inarldr]^^e'.fittacbtpent, pr on ^ny 
subsequent day (except Sunday) warn or summon 
the gdrnisbee to iaip))ear on any^suhsiequent court 
day, -which is done ifay th^ ser|<eabt dt mace person-* 
sity deliveribg. td^ him a: printed: form of summons 
properly ftUediuf, €£ which the foliOM(ing is a copy. 
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" Summons to the Garnishee id appear. 

■ ■' "■ • '■ . ■ ' . .: \ '11 >I :■ ' , 

iYpu %fe h«r^y ^opmoq^ to ^ei.fu^d appear in 

I 2 '" 
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the Kin^^s Majesty^ Court, to be holden before tlii^ 
Mayor and AMermen in the chamber of the Guilds 
ball, LoodoDi on Saturdayi the sev^qth diay of Octo^ 
hek itiHtant, at ten of the clock in t|^e forenoon^ 
^ shew caose why A, P. plaintiff^ shall not hav^ 
judgment againet you, for am tkmi$and jmmd^ in 
m&nies mmhered^ (^or, for Jint chests m§mber$eLf 
and marked respectively ^ I, 2, 3, 4, Sf^nmd tke 
good^ and elmUeh therein afntrnmed) . ber^Nofoi^ at- 
l^ehed m your hands psl^e propw momes, {ot^ Mf 
the proper g^odk tmd chaUeh as the csme may be) of- 
AJ p. defendant, aadf hereby t^e nqtice^ that if yoiL 
do D0it appear, judgment wiilWeiliteffedLageifiilt; 
^mtfor tub samej . > : 

jPatedr 9it the Gttil(Ui|Al| Loqaloiir tl^e sixth 4ay; 
pf P^iober, 181^ . .,. 

^^ttoI:l]9y for the plaintifi;/ 

Attacbmrnt of moneys aiid giH(»ds, iii^y be ms^ 
in the same attachitiipiit. 

The gara|sbee is Qow driven to his alternative Qf< 
appe^riDg, of Utting judgftieift ^against hiis: 
If he deterKHne to af^ar, he must apply U> onevof ; 
tbe attotnies the eourt io^do it f to hi(n^ before - 
two o'clock in the afternoon of the day on which 
be is required to 9ppear^ or judgment may be 
signed against him for want of appearance. 

As soon as the summons is served, the plaintiff's 
attorney, in order to be provided against cither of 
|;hese alternatives, prepares his record, which is 
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gi^re to be wanted whetii^r the ganitpbee appear 
or not. The record of the proceedkig^d is made on 
a roll of parehmenti forms of wbiph a^e printed in 
Uaak from a coppar plate, ao that Utile ebe re^i 
mains to be done, than, filling i^ the namea, dates, 
and the p^tieulard of the monies or goods ^*; 
tadMHl. A knowledge of the cotitente o£ .tlii»^ 
record wiU s«rt^;to throw great light npon tfm^ 
doctrine a»di pn^ctic^ I sbaU thwrfore giire a> 
QOPX 9i iX and a. few ob9eriraii0ita therwn. . ^ 

Copy (^ <&r Bicard ^ tk^SiU ^rigiha; 
Summm ^f tke:d/^fmdm% AUaeknieheji 
defendants four defatdtSf and Swn/iMHg' 
of the Garnishee. 
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Before the Majnor and 
Aldermen in the Chamber 
. of the Guildhall of the 
. City ikf Lpiidon« 

A. P. by A. T. his^^Attorney, dem9.nds against 
A. D. two thousd^nd pounds of- lawful money 
of Great Britstiu, which he owes to, and unjustly 
detains from him the said PlaintiffI For that 
tthereai th^ said pefendanf, on the thirtieth day 
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ef September, in the fifty-folh year of (ke 
Reign of His present Majesty King George the 
Third, at the parish of St Helen- London, fbr 
and in consider»tion of divers .sunis of money 
before that time due, and owing fi'om the said De* 
fendant, to the stifid Plaintiff, in the parish afore- 
said, land then being in arrear and unpaid, granted 
oM agrifed to pay to the said Flfcintiff, the said sum 
of Two thousand pounds above 4emanded^ where 
and when the said Defendant should be thereunto- 
afterwards requested, yet notwithstanding, the 
said Defendant, although often thereto requested^ 
hath not yet paid to .the toid Plaintiff, the said 
sum of two thousand pounds above demanded, 
q^ .^y l^art^thch^Of^ tp. t)ii6vdM»dge oi the said 
^^i^tjff, t:4^enty .«)mU^ be brings 

iji^.swit, &c,. , ,>\ , . •. -...\ .;, \« ->. 

f > J V * 'J ^ 

Sworn £1000, Pledges to pro- ( a^**®' 

J[,October, 1814.i mm, &c. \ j^j^^^° ^^^^ 
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And the ssdd plai ntiff; b^ his said attorney, prays 
process according to the custom, &c. and it is 
fnrantedj &c. and thereupon^ it is- commanded by 
the court to Thomas JSewsom, oqe of th|^ seijec^nts 
at. mace, of the said court, that he, acieordiprS to., 
the custom of the said city, summon by good, 
summpners the said defendant to. appear here in 
this court, to answer the said plaintiff, in the plea 
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aforesaid) and that he returii and certify what^ &c. 
And afterwards to wit, at the same court, the said 
Serjeant at mace returned and^jcertified to the 
said court, accordiiq^ the custom, &c« That 
the said defendant has nothing within the said 
. city/ or the liberties thereof, whereby he can be 
summoned, nor is to be found within the same, 
and at the same court, the said defendant is so- 
lemnly called and does not appear^ but makes de- 
fault. And now at this same ^ourt it is alleged, by 
the said plaintiff, by his said attorney, that A.,G. 
the gcamishee^ owes to the said A. D. the defendant^ 
one thousand pounds in monies number edy as the 
proper monies of the said defendant^ and now has 
and detains the same in his handstand custody. 
And therefore the said plaintiff, by his said attor- 
ney, prays process according to the custom, &c. 
to attach the said defendant by the said one 
thousand pounds^ so being in the hands and cus- 
tody of the said garnishee as aforesaid, so that 
the said defendant may appear in this court, here 
to be holden, &c. to answer the said plaintiff in 
the plea aforesaid, whereupon it is commanded by 

■ 

the court to the said serjeant at mace, that he 
according to the custom, &c. attach the said de- 
fendant, by the said one thousand pounds so being 
in the hands and custody of the said garnishee as 
aforesaid, and the same^ in his hands and custody, 
defend and keep so that the said defendant may ap- 
jpear in this court here to be holdeui &c. to answer the 
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said' phiintftf* in tHe plea aforesaid, and flmt tlife 
said se^eant at mace return, ^c. And aftertrardis (to 
mii) at a court holden &c. dn' Tuesday the ikitd 
day of October aforesaid, tifie said plaintiflT, by his 
said attorney, appears, and the fiaid serjeant at 
mace returned and certified to* the same court, that 
he, by virtue of the said precept j on the first 
day of October aforesaid, between the hours of 
\fbur and ^ve in the afternoon, had attached the 
«aid defendant, by the said one thoosanil poundis^, 
so being in the hands and custody of the said 
garnishee, and the same defended, kc. according 
to the custom, &c. so that the said defendant 
might appear in tMn court, to answer the said 
•ptaintifi* in %e plea aforesaid, and thereupon the 
said defendant at the same court is solemnly 
called and doets^ nut appear, but makes a first de-- 
Jmltj which said first default at the same court is 
recorded, according to the custom, &c. And there- 
iKpon 3, further day is given by the court, to the 
said defendant to appear at the next court to be 
holden, &c. on Wednesday the fourth day of Octo- 
ber aforesaid, at which said next court holden, &c. 
the said plaintiff, by his said attorney appears, 
"and offers himself against the said defendant, in 
the plea aforesaid. And thereupon, at the same 
eourt, the said defendant is again solemnly called, 
and does not appear, but makes a second defaidt^ 
^hicfc said seccmd default is recorded, &c. and 
ihtreuptm 2l further day is given by the court to 
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the said defendant to appear at the next couit, to 
be holden, &c. <hi Thursday the fifth day of Octo- 
ber aforesaid, at which said next court holden, &c. 
the said plaintiff by Ait said attorney, appears and 
offers himself against the said defendant in the 
plea aforesaid, and the said defendant is again 
solnnnly called and does not appear, bat makes 
a third de£ialt, which said third default is recoi ded, 
&c. .And thereupon a further day is given by the 
ceurt to the said defendant, to appear at the 
next conrt to be holden, &c. on Friday the 
sixth day of October, in the year ^foresaid, at 
which said next court holden, &c. the said plaintiff 
by his said attorney, appears and offers hintse^ 
against the said defendant, in tbe plea aforesaid, 
and therefore the said defendant is again solemnly 
called and does not appear, but makes a fourth 
default, which said fourth default is recorded, 
&c. And thereupon after tbe said fourth default 
recorded by the court against the said defendant, 
in the plea aforesaid, according to the custom, 
&c. the said plaintiff by his said attorney, praya 
process according to the custom, &c. to warn tbe 
said A. G. the garnishee, to be and appear in the 
court, to shew cause, &c. whereupon at the same 
court holden, &c. it is commanded by the same 
court, to the said Serjeant at mace, that he, ac- 
cording to the custom of the city, warn mid maba 
knotvn to the said garnishee, to be aod appear 
here in this court to be holden, &c. on Saturday 



66 OK THE plaintiff's PltOCEKBINGS. 

the iseventh day of October, in the year aforesaid, 
to shew cause, &c.- why the said plaintiff ought 
not to have execution of the said one thousand 
pounds, so attached in his hands and custody 
as aforesaid, and that the said serjeant at mace, 
return and certify at the same court what, &c. 
and the same day is given by the court to the said 
plaintiff,«to be there, &c. At which said court 
holdeh, &c. the said plaintiff by his said attorney 
appears, and the said serjeant at mace hath re- 
turned and certified to the said court, that he, by 
virtue of the said precept to him directed, and 
according to the custom, &c. hatli warned and 
made known to the said garnishee, to be and ap- 
pear at this same court, to shew cause, &c: as above 
commanded. 



Observations an tlie Record. 

The practice of the Mayor's Court differs mate-" 
fially from that of the courts at. Westminster, as to" 
the communication between the opposing attomies 
during the progress of the suit. In the upper 
courts, the rolls on which the pleadings are re* 
corded, are unstamped; and copies of the 
pleadings of each, are delivered to the otiier on . 
stamped paper : whereas, in this court, the roll or, 
parchment is stanbped, mul handed forwards and. 
backwards bet Wi^U^t&e opposing attorniesi a^ long! 
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as the varioui pleadings require it ; by. vbicbi 
considerable ex pence is saved to tbe client. 

For the better understanding of the record and 
theproceedinf^of this court, it should be observed 
that there are two distinct species of action for,the 
recovery of pecuniary demands, viz. actions of 
debt, and actions in assumpsit; actions of debt iviU 
lie for any. specific sum, such as the price of any 
article agreed upon by the parties ; an ascertained 
baiance, and money agreed to be paid by any 
instrument under seal, which is called a specialty 
debt, and for which no other than an action of 
d^t will lie ; although for ascertained debts, not 
under seal, assumpsit as well as debt may be 
brought ; but there is this advantage in tbe latter 
action, that if the defendant lets judgment go by 
default, such judgment is final, because the sum is 
already ascertained, and execution may be imme- 
diately issued ; whereas, in an action of assumpsit, 
where the damages are laid at random, it is neces- 
sary the plaintiff's demand should be ascertained 
^by a jury,' before final judgment can be had, which 
is attended not only with expence, but delay also. 
There is, however, one disadvantage accompa- 
nying the action of debt not under seal, the de-- 
fendantis entitled to wage bis law: that is, if he 
will swear .he owes the plaintiff nothing, and 
bring forward eleven others to swear, that they 
believe what the defendant has sworn, to be true, 
he shall be acquitted of the debt. These arv. 
h2 
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called his coiDpurgators, and in the King^s Bench 
and Common Pleas must be eleven, as before 
stated ; whereas in the Mayor's Court two are suffi- 
cient, unless the defendant.be a citizen, when six 
are necessary : which, by the bye, is rather a strange 
distinction, not much in favour of the city. In the 
Exchequer of Pleas, no wager of law is allowed ; 
probably because the plaintiff is, or is supposed to 
be, the king's debtor. This privilege of law gage 
is the reason that no action of debt upon simple 
contract lies against an executor or administrator, 
in the King's Bench or Common Pleias, for a debt 
due from the testator or intestate, seeing^ were 
they living, they might ws^e their law. But 
debt lies^ a^iost executors and administrators in 
the Exchequer, and in the Mayor's Court by cus* 
torn; whence it is, that a dead man's . property 
may be attached, in an action against his personal 
representatives, all attachments being grounded on 
an action of debt. 

But an action of debt will lie in the Mayor's 
^ Goiirt by custom, for a pecuniary demand not as- 
' certained, and for which assumpsit only, will lie in 
the upper courts. This is called an action upon a 
concessit solvere^ which, previously to the 5 t3eo. IL 
(enacting Chat all pleadings should be in English) 
were the emphatical words in th^ plaintiff's decla- 
ration, that jthe defendsint cofices^i solvei^e^ agreed 
to pay 9 or, as the common %brase is, granted to 
poj/iy a specific sum to the plaintiE But this action 
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is hardly ever bifought in the Mayor^s Court, unless 
to ground an attachment upon, whence a principal 
adTantage, viz. expedition, is, in common actional 
frequently lost. For where the defendant lets 
judgment go in assumpsit, the plaintiff must wait 
the appointment of a court for the jury to assess the 
damages; whereas, judgment by default, upon a 
concessit solvere^ is final for the penalty, but the 
levy must be only for the debt and costs, and in 
this case it might be prudent, previously to;the 
commencement of the action for the ^ plaintiff, 
conformably to the custom, to make an affidavit of 
his debt, whether it b^ bailable or not. 

Similar to these two actions of debt and assumpsit^ 
for the recovery of pecuniary demands, are, the 
actions of deti$mt and trover for the recovery of 
goods. In the former, the goods must be }>articu-* 
larly described, as the action goes for the recovery 
of the identical goods, as well as for th^ir value, 
should they not be forthcoming, and wager of 
law is allowed in it, the same a^ in an action of 
debt. But, in trover, the goods may be generally 
set forth, as the action is not against the defend- 
ant for the recovery of them, but for damages for 
converting them to his own use, till which, no action 
lies* Refiisal to deliver them to the owner upon 
demand, U good evidence of a conversion. 

The first entry upon the roll, is the plaintiff's 
declaration against the defendant, or, as it is called, 
the bill Original. If the debt arisep upon a bond 
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or other specialty, the declaration must be drawn 
and entered accordingly. If upon a demand for 
which debt will lie at the common law, it should 
be the usual deciarationin debt, but the practice 
is to use, in this case also, the concessit solverey 
which is undoubtedly good, but in unliquidated 
demands, the concessit solvere must, as in the above 
copy of the record, be used. 

The next entry is of • the process against the 
defendant, and the officer's return of .Nihil and 
Km est invmus thereon, which is the very reason 
and ground of. attaching him by his property. 
Much has been said concerning this summons or 
notice to the defendant, \rhich it is the doctrine 
and practice of the Mayor's Court never to give. 
And it must be confessed, that were such a notice 
absolutely necessary, and were it acted iipon^ the 
process of attachment would become futile and 
nugatory; seeing a debtor, upon receiving notice that 
his goods would be taken on the morrow, Would 
remove them, or commence his action for their re- 
covery, in like manner as he would, upon having 
notice of arrest, take care to be out of the way. 
And this reasoning, seems to sqnare with the 
opinion of Lord Chief Justice Holty who, in an 
action by the defendant, in an attachment against 
the garnishee, for the recovery of his property, 
in which the latter had given the judgment- in 
attachment in evidence, declared that the garnish^ 
was driven to prove the demand of the plaintiff in 
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the attachmeDt, because the defendant therein had 
had no notice; thereby tacitly admitting the judg- 
ment in attachment to be valid ; and further that 
if the defendant had had notice, the garnishee 
would not have been driven to prove the plaintiff 's 
demand. Lord Holt's reason was, that, otherwise 
a knavish gamishee might prevail upon another 
knave to attach the property in his hands, whi^h 
they might thus dispose of with impunity, the 
gamishee sheltering hiniself under the judgment 
1 X. Raym, 727. 

Bat in the case of Fisher v. Lane, T. 12, Geo. 
III. 3 Wilson^ 297. It was solemnly decided by 
the whole court of Common Pleas, after time taken 
to consider, that the defendant must be summoned 
or have notice, otherwise the judgment against the 
garnishee would be erroneous, and the money levied 
in execution on it, would not dischai^e the debt 
from, the garnishee to the defendant, although it 
was alleged it^ was the custom of the Mayor's 
Court to give no notice ; the Lord: Chief Justice 
observing it was against the first principles of jus- 
tice^ to proceed against a man or his property with** 
out notice. Yet this is done in outlawry, and in 
the proceedings of the upper courts by scire/acias^ 
where two nihils are held equivalent to a scire 
feciy and the proceeding against the garaishee is by, 
scire facias. And it may be ob,served, that amoagist. 
the particulars enumerated by the authoKities» aa 
necessary for the garnishee to {Mrove in an action 
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against him by the defendant, that of the sum* 
mens or notice is not mentioned. But in the case 
of Mc. Daniel v. HugheSf Lord Ellenborongh no* 
ticed that the case of Fisher and Lane, was inaccu* 
rately reported by Wilson. That in Mr. Justice 
Slackstone's report of the same case, it did not 
appear upon the record of the attachment, thatsmy 
return of nihil had been made by the officer, and 
that it If as upon this ground the decision went ; 
whence it may be inferred, that no notice is neces^^ 
sary to be given to the defendant, at least by the 
plaintiff, previosiily to making the attachment, 
though it may be prudent, if not necessary, for ' 
the garnishee to do it afterwards* . But it is cer-^ 
tainly necessary the summons and return of nihil 
should be recorded, or the defendant may after* 
wards recover the attached property of the ^r- 
nishee, who would probaUy be entitled to recover 
it of the plaintiff. 

, The next entry is the suggestion of property in 
the ha^ds of the garnishee, the attachment thereof 
by the officer to compel the appearance of the de- 
fendant, and his return thereof, with the first de- 
feult of the defendant, and afterwards his three sub- 
sequent defaults, which are recorded. Whereupon 
Prttmoneas and Scire facias is awarded against the 
^garnishee. Pramoneret et Scire faceret. This 
scire facias however, is never issued, but a sum- 
mons to the same effect is served upon the; gar- 
nishee, warning hiQi to appear^ to shew cause why 
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jddgmeDt should not be had against him. (See the 
form in the fore part of' this chapter.) In regard to 
the ifoar defaults of the defendant, they are mere 
form ; he is never called, but the plaintiff is obliged 
to wait the four court days, before he can serre the 
garnishee with the scire facias^ or summons. 

A scire facias^ in the Mayor's ' Court, is in the 
nature of a judicial writ in the upper courts, and 
is founded upon some obatter of record, as, in the 
pitesent instance, upon the recorded four defaults 
of the defendant, and goes either to enforce the 
operation of the record, or to vacate it. Butjt is 
so far in the nature of an original, that the gar^ 
nishee may appear and plead to it, ajid it is, in 
that respect, an action of detinue wherein the 
garnishee may wage his law ; whence a release of 
all actions is a good bar to a scire facias. The 
action therefore against the garnishee is not begun 
till the scire facias issuefs ; or, at least, till the pre* 
eept in' the nature of a scire facias is issued, and 
which the custom probably wairrants, as in the 
case of bail in this court in common actions, where 
execution goes against them immediately upon the 
return of ncn est inventus to an executipn . against' . 
the principal; and, in -the case of sureties .to 
restore, the execution goes against them and their 
principal dkectly, seeing they are bound to the^ 
payment of the money and cannot render. 

The proceedings may now be considered as 
having arrived at the close of the second stage. 
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Mi ironi this fioiat, branch two different way^'; 
the one, in case of noorappearaace by the gar- 
nisfaee^ or appearance and neglect to plead, leade 
to instant judgment and' execation again9t the 
garnishee in favour of the plaintiff; the other 
presumes the garnishee to appear and plead, and 
this leads to trial,- which, in case of a verdict for 
the plaintiff, is also followed by immediate judg« 
nent and execution. Final judgment and e;:^eca- 
tion may, howeTer, in the case c^ goods, be rer 
tarded by the garnishee xefusing to |MX>duce them« 
which will Jform the subject of a separate chapt^ 
under the head of Ehng^vii. 



Cofiti qf making up the Record omtSkamMnnng tk$ 

Gamiskti. 



Instructions for record ^ • ♦ «. 
Record Scire &cias, &c. « <• «• 
Warrai^t and enjtry ^ « » <» * 
Sutomons and paid officer « « * 

of naking the attachment, see "^ 
the last chapter ^ « . «. ^ • J 



• • 



£. 


♦. 


4. 


,0 


3 


4 





10 








1 


ft 





4 


A 


1 


14 


* 





£2 12 10 



or juMUEinr bt defaolt. 7^ 



CHAP. VI. 



OF JUDGMENT BY DEFAULT. 

tFiw« the plaintiff way tig» jitdgfiuMt — Entry tkereoffor 
muuuy allaeked — Exeeulion therto* — Of the Suntiei to rt- 
(Am — Dteir Tteognixanee—Plaiittiff'i attry of (afu/ocrtm 4m 
rteord — Pmnr of attaritty U lign im»u-~Prtee]tt of cmch- 
tioH—Ctrtifiottte of judgwtent and tttntiei found^'Coiti of 
tkU Judffwunt^Emtry tf jtidyMeitt i» tke aue if good»— 
Proaept of mppnitemait-^f tie apprmi ma m tKt and nvaUorj 
and tke mtry <f final j%dgwtet'~Qu/i nftkitjudgmtent wAteA, 
exempt m com of Elongmnt. U tke but ttage of tke fn a mdi m g t 
m judffMoU by defautt. 

The garnishee has time allowed for his appear- 
ance nntil two o'clock in the aftenioon of the day 
on which, hy the sammons, he h appoinfed to . 
appear. The plaiDtiCTs attorney, therefore, at that 
hour, searches in the action book in the ma^o of 
the entry, to see whether an appearance be entered 
or not. If none be entered, he is entitled to sign 
judgment against the garnishee, which is done by 
carrying the roll to the deputy register, who signs 
judgment accordin^y. The entry of the non-ap- 
pearance of the garnishee is made beneath that of 
the officer's return to the samraons, and the entry 
of the judgment immediately follows. If the 
judgment be of soniea attached, it i» fin^ and 
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execiatioQ is immediately had. But if of goods^ 
it is judgment of appraisement, and interlocutory 
only; and before final judgment can be signed, 
and execution had thereou, the value of the goods 
must be ascertained as hereinafter is mentioned. 
The register makes only an incipitur of the entry, 
which the plaintiff's attorney finishes at his leisure. 

Entry an the roll qfju^ment for want of appMt* 
once in the case of monies attached. 

And thereupon a( the same pourt the said gar- 
nishee is solemnly called and doth not appear but 

makes default. . Therefore it is 
Jud^memt considered by the court that the 

October 7, 1815. , . » . ' 

aforesaid plaintiff have execution of 
the said one thpusand poujads ip monies numbered, 
so attached as aforesaid by pledgies, &c. if the 
defendant, &c. and procesis for the remainder. 

As soon as judgment is sjgned, execution may 
be had againsf; the garnishee. The precept, being 
in the nature of a writ, requires a 5s. 9tampi and 
is sign<?d by the register. It is as fpUows ; 

precept qf Mff^naUn^. 

By the Mayor, &c. 

To Thomas Newsom, one of the 
Serjeants at Mace, or to any other 
Serjeant at Mace of the said Court. 
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Reoeiye of A. G. garnishee, one thousand 
pounds, lately attached in his hands in this court, 
as the proper monies of A. D. defendant, at the 
suit of A. P. plaintiff, which said monies the said 

A. P. by due course of attachment and judgment 
of the said court, hath lately recov'ered against the 
said A. G. so- that you have the said monies here 
in court .without delay to satisfy the said A. P. ac- 
cording to the tenot* of the said judgment thereon 
given, and that you have there at the same time 
this precept. * Dated at the Guildhall London, the 
seventh day of October, 1815. 

SHELTGN. 
A. T. 

Plaintiff's attorney. 

But previously to the delivery of this precept to 
ihe officer, the plaintiff must bring forth his sureties 
to restore, who are to be houaekeepei-s resident in 
London, but they need not to be freemen. They 
^iter into a recognizance, which is taken by the 
plaintiff's attorney, as follows :>'' You A. S. and 

B. S. do jointly and severally undertake that if the 
defendant shall come into this court within a year 
and a day, and disprove or avoid this debt, then 
that the plaintiff shall return, the money so con- 
demned* or so much thereof as the plaintiff shall 
not be able to prove, or you, as his security, will 
do it for him. Are you content?'* 

They then sign their names, places of abode 
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mi occD^iation, to the following memorandttlii, 
indorsed iifK>Q the roll in a |>lace distmct from, the 

Pledges for the within 

Security givai *)named plaintiff to restore, kc 

7th October, 1815. yf the defendant, &c. that is 

to say. 

A. S. 48, M. Street, Merchant 

B. S. 49, N. Street, Marchant 

« 

The writ of execution is then deliy^ed to the 
officer, who on bis receiving the condemnation 
pays same over, and the plaintiff signs the follow- 
ing entry of satisfaction indorsed on the roll : 

And ^he said plaintiff in his own proper pei-son 
came here into court, and according to the custom 
of the said city, found sufficient pledges to restore, 
&c. if the defendant, &c. that is to say, A. S. and 
B. S. citizais of the said city, and thereupon a 
precept being delivered to the said plaintiff, had 
execution of the said sum of one thousand pounds, 
aud thereof hath acknowledged himself satined. 

A. P. 

This entry, may be signed by any other on the 
part of the plaintiff, having a regular power of 
attorney for that purpose ; of which the foUovriog 
may serve as a form : 
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Power of Attorney to sign satisfaction. 

In the Mayor's Court, Londoo. 

A.?. FlsiDtiff. 

A.B« DefendaDt 

A. G. Gamiehee. 

Know all men btf these presents, Uiat I the above 
named plaintiff, have made, ordaiaed, authorized, 
coDstituted and appointed, and by these presents 
Do makci ordain, authorize, coastitate and appoint 
A. T. of the Lord Mayor's Court Ix)Ddon, or any 
other attorney of the same court, to enter up and 
acknowledge satisfaction upon' record of a judg- 
ment, to be entered upon a verdict obtEoned by 
me, for one thousand pounds upon an attachmest 
made in the hands of the above-named garaisliec^ 
as the proper monies of the idioTe-named de- 
fendant, according to the custom of the city of 
London, Awd for your or any of yonr so doing, 
this shall be your sufficient warrant aad authority, 
I» witness whereof, I have hereuoto let my huid 
and seal the day of October, in the 

year of our Lord one thousand eight himdred and 
fifteen. A. P. 

Sealed and delivered by tbe 
above-named A. P. (being first 
duly stamped) in the presence of 

A.W. 
This must be written on a 30*. sUeaip, 
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But it is rarely necessary for the plaintiff to hare 
recourse to execution. As soon as the judgment 
is signed, the plaintiff's attorney delivers to him a 
certifict^te of the judgment^ directed to the gar« 
nishee; which is as follows: . 



Certificate of Judgment against the Garnishee^ and 

of sureties found. 

Mr. A. G. 

I do hereby certify that judgment hath been 
entered against you, in the Lord Mayor's €ourty 
London, at the suit of A. P. plaintiff, for the sum 
of one thousand pounds, heretofore att^bed in 
your hands as the proper monies of A. X>. de« 
fendant, and that security hath been givefi by the 
plaintiff in, the said attachment for restitution of 
the said monies, if his debt should be disproved 
or ia voided according to the custom, as by thb 
record of the said judgment now remaining in the 
said court appears. Dated the seventh day of 
October, 1815. . A. T. 

Plaintiff's Attorney. 
Mayor's Court Office, Royal Exchange. 

I 

Upon the receipt of this certificate the garnishiee 
pays the money either to the plaintiff, or his attorney 
at the office ; and sometimes requires satisfaction 
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to be kigned iaiatf presence, apon payment of ihe 
maatf. Should he n^lect or refuse, exectiiioA 

-go«s. . -.;■'-■.. t 

The ganilshee having p^d the money, or beeft 
taken la execotion onder the preCept, the attacfa'- 
nxeni aoij be conridered as having had its fafl 
effect, and is at ao end, seeing the garnishee may 
then, bift not before, plead it in bar in the upper 
courts ; for a judgment of itself is no bar, uniesa 
executed. J>y, 83. and the plaintiff may, after 
jadgment in attachment, but no execution, sue his 
debtor, and he may sue the gailiishee. 1 Roll. 
555. The year and day also commences from' the 
execution, and not from the judgment Cro. Eh 
713. But it is the doctrine of the Mayor's Cour^ 
that it begins to run from the ackndwtedgment of 
satisfaction upon record, till when the attach^ 
ment is in existence, and may therefore be dissolved 
by putting in and justifying bail. And this con- 
struction is correct, inasmuch ab the execation 
ought not to be delivered over, till after satisfac- 
tion signed, as is stated in the record thereof. 

But the garnishee, instead of suffering judgment 
to go against liim by default, for want of appear- 
ance, may appear, but neglect or decline to plead; 
and no proceedings can -be taken by the plaintiff to' 
compel him to plead till after-three days fivira. the 
delivery of the record to the garnishee^ attorney, 
which 'v6 called his imparlance; and. the plaidtiff 
9iust then, before he can sign jiu^fboBtifcK-'muUaff 
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a plea, * procjore a rule from the re^stet for the ^M- 
Bishee to plead, which be do^s b^ getting the regi^ 
ter to Wi'ite it iii the margin of the record. Th^ 
rule expires in tbhee days mcldsive of the day oa 
ivhich it is given^ and if the garnishee ahoukl not 
plead. before 2 o'clock on the following day, judgf 
meat may be signed against him by default. The 
-entry is as follows : — ' - And was solemnly called 
,and appears and appoints in bis stead, B* T^ faia 
attorney^ and has leave to imparle until, &g/' 
** Tuesday the 5th day of December 1816. Because 
the garnishee has not pleaded to the attachment 
^aforesaid, but made de&ult Therefore S^cJ" / . ' \ 
This is the last stage of an attachment ibr m<miei 
where the garnishee suffers judgment to go by de^^ 
fault, and the costs thereof to the plaintiff, from the 
commencement to- the close^ are aa follows : 



' Costs of aUachment in Judgment by default fat ' 

want of appearance. 

A. P. V. A. G: 

A. D4 Defendants 

; - ' ' i. d. 

Instructions antl Wart*ant * - « - 4 4 

Affidavit of debt duty and oath - ^ - G 2 

]\Iandate > • - - - . -60 

Action and duty - *• - . ^ - ^ 7 10 

Attaafament:and paid, officer «^ ^' ^.7 4 
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ttstructions for record - - . *-• 

* 

Record &o. - - ^ - * 

Wairant and entry - - - - 
SuminoiMS and officer - ■ ^ r 

Judgment - - - • - ^ • - 
f^ledges to restore - * - - 

Certificate of judgment - - - 

tSatisfactioQ - -. - * • 

Castomarv fee and attendances -» r 1 r 6 8 



- 3 


4 


- W 





' 1 


6 


- 4 





- 6. 


4 


- 5 





-: 2 


• 


- 4 


4 
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' So that the whole costs of obtaining judgment 
fn an attachment for <£1000, or even for 20,000, is 
less than four pounds. The cost of a precept of 
execution is 11*. 8rf. and the officer's fee for fevy 
105. 6d. 
/^e shall nqw recur to the . 



Judgment for want of fippearance in case of 

Goods. 



I 
' * 



This judgment is ^M ,i» the saopte roaaner aai 
the other, but the entry on the roll is different, and - 
in aB firflo^s: 

'r". • ■■' 

Judgment of appraisement, Therefore it i? con-: 

7th October, 1815- sidemUjy the coort 

that an apprciisement be tnade of th^ 9«id good# 

M 2 
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ftnd chattels Sec. Whereupon at tbf fortl^er petitKHt 
of the said plaintiff, it is by. the same court com^ 
luanded to Thos. JVewsom, ^ne of the seijeant^ at 
inaqe, that he cause the said t^o paqkftges marl^ed 
respectively A. and B.to be opened in his pi^e* 
eence, and the same, and the goods and cihattelp 
therein contained, to be .^prs^i^d in the pee* 
sence of him the ^aid Serjeant atjmace^ acc<ird|og 
jto the custom of the said city, so that, he hwfi X^ 
appraisement thereof here in court, on Tuesday 
the tenth day of October, in the fifty^fifth year of 
the reign aforesaid. 

This entry the plaintiff makes At bis leisure, for 
a^ soon as judgment is signed, a precept of ap^ 
pi-aisement is delivered to the Serjeant ^t mace, % 
copy of which is as follows ; . 



Precept of Appraisemeni. 

BY THE MAYOR, &c, 

I ' » • \ • • . 

To Thomas Newsom, one of 
the Serjeants at Mace, or any 

dfher of the Serjeants %t Mace, 

♦ 

We command you that according to ike eustom 
of the city of London, you cause to be opened in 
your presence, twd paqkagesi, nwrked A. ancl Bi 
and the same, and tibe goods and phattfels therein 
tOntained, by two fmemen Of the tuty of Iiradom. 



L^ v. 
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in ^m presence, to be apprajaed^ ae rfte^r4q^, 
goodBandcbatteUof A. D^defendutt, (attached ia 
tbe handdaod cu$(tody of A. G. ^araubbee, >atthe 
suit of A. P. plaintiff, so .tbtttiyou hM« tfie fsaid 
appiraisement here in court without delay. Dated 
at the Guildhall Londoui th^s seventh day of 
October, 1815. 

SHELTON. 
A.T. ' 

Plamtiff's attorney. 

The Serjeant at mace then procures two citizens 

■ 

to. mako the appraisement in his preseuce. They 
need not however be housekeepers^ but they ought 
tp be respectable persons, and competent judges 
of the qature and value of the property to be, 
appraised. , . 

The appraisers then . accompany the Serjeant at 
mace to the Lord Mayor's Court office, and swear 
to tbe faruth of the inventory and appraisement,^ 
before the Register, or his Deputy. 

' » ' ' ' - 

Perm of the Inventory and appraisement. 

M 

An inventory and appraisement, takm this 
fie^eMb day of October, I81$» of two packages 
marked Mspc^tively A. and B. lately attached in 
flie Mayor^s Court, London, % A. P. frtaintiff, in. 
Hhe hands aiid custody of A. '6. garAii^<eid, atidbf 
Ike goods attd cfiecta thereift e<Nitakied, Viz. lAf^ 



\ 
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gold watches as the proper goods and diattels ot 
A« D. defendant, which said goods and chattels^: 
together with the said packages, are valned by u» 
at one thousand pounds. ^ 

A. C. Citizep and Goldsmith, [ 

B. C. Citizen and Gol^smitfcv ' 

Sv^om in court thisHenth 

day of October, 1815, ^ 

before me 

Jo&. Keech, 
Deputy Register. 

As soon as the appraisement is made and sworn 
to, and final judgment signed, the plaintiff 'must 
bring his sureties to restore ; upon which, execution 
6f the goods and chattels is given to the officer, 
who will thereupon deliver them over to the plain- 
tiff, at the amount of the appraisement, in or towards 
satisfaction -of his demand. The precept of ex-1 
Mention, comhiands the serjeant at mace, to re- 
ceive the good^ or the appraised valued and jjf 
neither be forthcoming he takes the body of the 
garnishee;. Or the garnishee, ^ if sp disposed, will 

• 

voluntarily deliver them over to the plaintiff, upon 
Eecieivi»g from;th^ plainitiff'^ attorney- a- car^ficsit^. of 
ihe judgment and apprai|Benient,.and*$ecMrity4iavi99t 
been giv^nw Th^ic^ttijgcate is;the:i$i^aiej mu^fUi^ 
mktimdis^ as thfat^A the cs^eof ju<dgp^nifor ispney;; 
'; The: ^ntry up^; thqr roU of, tbe^o jifQea^ingK 
iiplftedifetely foUftW§ tfce .^«^,of t|^etj^ayd,to Hfm 
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•eijeant of the precept of appraisemrat^ for which 
tide supra. And k as under : 

Oa which day the serjeant at mace^ returned and 
certified to the said court, that he by: virtue of the 
said precept to him directed, had caused the said 
two packages marked respectively A. and B. tcf b^ 
op^ieds and the same, and the contents thifereof 
<hat is to say, fifty gold watches to be appraised 
On the oaths of A. C. and B. G. citiziens^f London^ 
to the value of one thousand pounds, which said 
applaisem^at, the said serjeaiit at mace hsus ready, 
here, in court, as to him aboV^e was commanded; 
and. thereupon the said plaintiff prays execution 
of the said goods and chattels, to .be awarded tO; 
bim; &a Therefore it its considered by the courts 

that the aforesaid plaintiff* have exe^* 

final Migmenty cution^f the said goods and chat- 

Oct. iQthj 1815. j^ ^Q attached and appraised ai 

aforesaid, by pledges, &c. if Hie 
defendant, &c. and process for the remainder. i 

The entry of the pledges to restore, and of satis^ 
ftkction, is the same as- in the case of mon^s. ^ 

This is the last stage o& attachment for goods,"^ 
where they are forthcoming to be appraised ; for 
wher^ tbey-are not, the officer, rietums ^* eiangMity^^ 
or *\ elanga/veruntj " upon the precept of- appraise-^* 
nent, which renders ulterior proceedings Qecessiiry/ 
i^d for which see the head Elongavit. 
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Tlfap casts of the prac^ings to ohUKH 
this judgment^ with thei appraisemmti 
including the carts qf mailing the at* 
tachmeuiyareas/oUawas 

£s s. d. 

tnstractions-^and warrant 

Affidatit^of debt, duty^ and oath — . 

Mandate - • - * - 

Action and duty - i- 

Attachment - - ^. ^ 

iDstroction for record • - « 

'Bjecord scire facias Sec. <- 

Wairantmnd entry 

Snmmoos and ofiker •^ « > 

Judgment of apprabemeat - 

Precept to appraise, S5. 6d. and paid 

' officer .25. 6if. ^ - - * ^060 

Inventoi^ of the goods and duty (accord- 

i ing. to length and duty) . • - - 

Paid a^raiaers - - • « . . , 

Attending io jswear appraisers and paid 
register: -^ ^ * 

Final judgment - « 

Pledges to xestore ^ - 

Certificate; thereof to garnishee 

SatiaiatctioQ »- - - - - . 

Custamiufijr fee and attendances - 
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or TBIAX. AND-VEBDICT. 



CHAP. VIL 



OF TRIAL AND VERDICT- 



'The Gantiika't pfaa— 7%e. RtjAic»tio% and htue—'m, 
Brief— I%e Plaitaif$ CoMe—Wilh J>irecti<mi for preparing 
it—Uiekn ProUxtty to be avoide^^Exampk of Brevity and 
Effieaiy in a caie^Setting dovm the cutue — Trial % Provito 
referred to— The ^ubpcena^-The Ducet tecum— 'Notice to pro- 
dnee Bookt — Trial — VercUti -'Pottea, and Judgment^Tht 
Plaintiff'M c«ttM from Ih4 CommeneiMent, through TtiaU t» 
Aulgment andi 



But the garnishee, instead of suffering judgment 
tb go by default for want of plea, or of appearance, 
may adopt the Other alternative, atid defehd the at-, 
tlichment, ^hichhedoesbyputtinginapleato that 
part of the record, which ch*ges hiin with haViiig; 
and detaining the moiiies, or goods, or both,' of the 
defendant; or I'ather, he pleads to the scire Jhcias 
againtit him to appear and shew cause why the 
plaintiff should not have judgment of fmch monies. 
This plea is a flat denial of the charge, and is called 
the general issue; and sometimes a Nil hahet, 
though rather improperly^ thti characteristic words 
being nil habuit, vel detinuit, nee habet vel detinet, ■ 
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that is, that the garnishee, at the time of the at* 
tachment, neither had nor detained, nor has he 
since had or detained, nor has he now, nor does he 
now detain the monies, &c. There are several 
other pleas which the garnishee may plead ; such, 
as, for instance, that process has been issued 
against him by the defendant, out of one of the 
courts at Westminster, for the recovery of the 
attached property. But the usual plea, as has been 
before observed, is the general isi^ue; aft it not only 
puts the plaintiff upon the proof of the whole of 
bis charge, but almost every circumstance in favour 
of the garnishee may be given in evidence upon 
the trial. 

The garnishee's attoratey bavkg leeeived the 
record with the rule to plead, ret«n>s it with his- 
plea annexed, written on a piece of parchment 
with a 4d. stamp ] whereupon the plai&tiff^s attor- 
ney takes the plea to the vegije^er, who to the last^ 
words of the plea, vi«, '/ and of this he (tbe gar** 
nishee) puts himself upon the couatry" subjoins the 
smiliter, viz. ^' And 4be said plaintiff doth the like: 
therefore &c/' which is the award of th<e precept; 
to the seijeant at mace to sumuioii a jury. 

The plaiatiff and garnishee are Qow.at isdue, and 
the former k driven to prove tl^t th^ latter bad» 
ait the time of the attachment, qr at 80me tim0. 
I]|^dre th^ piea, the monies or goodi^, or bo^, 
chiHTged by the recoTck t9 be in his hi^ds ;. or, %t 
le»9t^ spm^ part tbi&reof.. If the jplsyintiff be: not. 



ot TRIAL And vxrotct. 9t 

already prepaid td do this, he noiuat now Uet about 
it ; and hia case may be aubstanUated by several 
methods. His own clerks, aefvants, or frictads 
may be able to do it. Should tiiey not, recourse 
may be bad to the adverse quarter, akid proof pro* 
bably procured from the ckrks, servants^ booksj 
letters, or parol acknowledgefmeut of the garnishee. 
If this source fail, a bill of discovery on the e(}uity 
side of the court must be resorted tov but it 
should here be observed that, i^ the plaintiff 
ehudes to have the garnishee's answer to such bill 
read in evidence, be will not be allowed to select 
those passages which go. to establish his owa case, 
and to reject the rest-*-The whole must be read, 
or none; and the whole thereof admitted as true ; 
as well those parts which militate - against the 
plaintiff's case, as those which make for it. 

The pladntiff 'a attorney, being now satined that 
he has got sufficient evidence to secure a verdict in 
favour of his client, prepares a diort brief of the 
original bill and garnishee's plea as follows : 

In the Mayor's Court, Loudon. 

A. p. Plftintiff, 

A. D. ]>ef<^ndant. 

A. G, : GtMnwbee. . 
For Plaintiff. 

This is atsustomary attachment, groun4ed on an 
action of 4ebt for 4^2000. Sworn £t9Q0. Entered 
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against the defendant, the 1st of October^ 1815. by 
virtue whereof plaintiff on the said 1st of October, 
1815. attached ^1000 in the garnishiee's hands, as 
the proper monies of the defendant. 

Plea the 17th October, 1815. — The garnishea 
pleads Nil hcAel aiad thereupon issue is joined. . 

To this is !subjoined tie plaintiff's case, which is 
nothing more than a concise and distinct narration 
of facts, leading to the point in issue, and relating 
thereto : to which are added occasional observa- 
tions. Sometimes, however, the observations may 
be, *with greater propriety, embodied and reserved 
for th^ close of the case. The fiatcts, which are 
meant to be established by evidence, should also be 
briefly noticed. And if the plaintiff be aware of 
the garnishee's evidence, he should, to prevent hia 
counsel being taken by surpriise, notice it in his 
own case, with the means he haa prociired to rebut 
it; and strictures upon its nature and credibility;! 
particularly upon the character, relative situf^tion,. 
and consequent bias of the witnesses. At the clolsia 
of the case come the proofs, being a recapitulation 
of the facts, intended to be established by evidence, 
collected in distinct paragraphs ; to which is added, 
in a conspicuous place, the nature of the document, 
or the name of the witness, to be called for estate- 
lishing the facts contained in each paragraph. 

Care, should, however, be taken not to cram the 
brief with useless facts, and matter irrelevant to the 
point ip issue, One good witness is better tbai^ ^ 
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hundred] ailments. The latter may, from th^ir 
i^peoioasDess and multitude, make a shew ; but it 
19 a; rdhew only. Force and effect 'more frequently 
consist in brevity. In corroboration of whichi, 
I will give a copy of that part of the brief, called 
the plaintiff's case, in an attadiment, wherein, a 
short time since, some thoasands were recovered, 
^ It is as follows r 



ti 



Plaintiff's Case. 



" The plaintiff is a respectable merchant in 
London. The defendant is resident at Antwerp, 
and is indebted to the pUintiff in <£5000, for money 
paid for his use, and it is to recover this sum, that 
Xhe present attachment is made. The garnishee is 
a banker in London, and has, in his hands, more 
than sufficient to satisfy the plaintiff's demand, the 
property of the defendant, and subject to thisn 
attachment 



Proof. 



To prove this — call 



A.W. 

the garnishee's Clerk." 



' No notice of trial is given, but four days before 
the day on which , the recorder has appointed a 
poruit to be hoHe^} the cause is set down with the^ 
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rt^i^ter^ by the plaintiff's attorney ; dmt is to say^ 
ihe name of the catise and of th^ l^o aAttmeys am 
ei)^tered on a sheetof paper, called the came papery 
which the register pfovides. Thfe is not^ however, 
tiecessary to be <lone ft)r th* edcnrt day next after 
Hie plea ; biit, should the pfei^ff neglect it» the 
garnishee may^ afterwards set (k>wn the cause to 
be tried on the next O0fet day btifc one, which is 
called setting it down by proviso. 

The witnesses should now be subpoenaed. Four 

r • 

names may be put into one subpoena, which directs 
* the witnesses to attend at nine o'clock in the morn- 
V ing, though the court does not sit till ten. The 
subpoena is a writ tested in the name of the 
Recorder and signed by the Register. A shilling is 
the usual conduct money given with a copy, but a 
guinea must be given to professional men ; and if 
the witness lives out of town, he need not come up, 
unless his reasonable e^pences to town and back; 
l^e first paid, or at least tendered io him.. And 
should he even appear ip court before this be done, 
he is not compellable to give his evidence till he he 
paid. If the witness bje in possession of ai^y mate* 
rial document, he should be served with a peculiar 
kind of subpoena/ called a Due^ l^eemm, which 
commands him not oiily to appear, hut ^\so tp 
bring the document with him. 

But if it be conceived necessary, that the books 
of the garnishee should be produced, notice must be 
given to hia\ for that pui^pose^ .w hich ^ as follows ; 
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Notice to produce Boohs. 

Between A. P. Paaintiffi 
In the Mayor^s Cowi laoodoii. A. Gu Gtirnisfaee. 

Mr. A. 6. ♦ 

You are^ hereby required to pro^duce on the. trial 
of this attachmeqt, all books of account^ acco^unts^^ 
books, brHs, invoice, inJls of lading, brlU of 
parcels, papers, letters, niemoAianduijis, Jdeeds and^ 
writings in your custody, oa* passessiap, whloh xe-i 
late to, or concern the d.b6v^«natiied defendant, or: 
any dealii^ or transadt^oiis between you and bim,* 
or the m<»iie8 (or die goods and chattels as (he 
case may be) uttac&edin this cause, dated the 
day of Ifilfi. : 

Yours &c. 
« T. N. M. 
Plaintiff's Attorney. 
To Mr- A. G^ the above-named ' ;\ 

<jrarnishee. 

' On the day of trial the caiise iscicalle.d on in its; 
turn; and, upon the vevdict lieing given, ithe de^i 
puty register takes it down in wiritiog,^ and he, ojff\ 
the attorney for hiip, afterwards enters it upon the : 
record, which entry is eal|ed ihe Postea^ being tbe i 
first word thereof, when the proceedings w^e in - 
latin. The deputy regisler 4hen ^igns judginent , 
thereon; which; iffor monie% i$ifinal| if ifor goQds^ ; 
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interlocutory only, being judgment of appraise-^ 
ment The verdict is here presumed to be for the 
plaintiff. 

The rest of the proceedings,^ such as relate to 
the appraisement, to the sureties to restore, to exe- 
cution, to entry of satisfaction, &c. are the same 
as in judgment by default, and need not, therefore, 
be repeated* 

In cases of trial and verdict, the entry upon the 
attachment roll, is by no means a continued narra- 
tion of the proceedings. The appearance of the 
garnishee is recorded, but instead of a concise 
^ntry of the plea, it is simply annexed to the roIL 
The replication is written beneath it, and an incipi^ 
tur only of the award as to the injury; although it 
be referred to in the postea, as hereafter mentioned* 

' Postea. 

Verdict for Pit. AfterwaUds,^ that is to say, 6ii 

Friday the twenty-fourth day of 
November, in the fifty-sixth year of the reign of his 
present Majesty, the jurors of the jury aforesakl, 
being solemnly called twelve of them, (that is to say) 
A. J. B« J* C. J. &c. appeared who being elected, 
tried and sworn upon the said jury^ according to 
the custom of the said city, to declare the truth of^ 
and concerning the premise, and to try the issue ; 
joined between the said parties in the plea afore« 
»^/for their verdict juppn their oath, say, that at 
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the. time of making the attachment aforesaid, the 

said A. G. the garnishee, owed to, and detained 

» . "i 

from the said A. D. the defendant named in the bill 
original^ and attachment aforesaid, the said sum of 
one thousand pounds in monies numbered, as the 
proper monies of the said defendant, in manner and 
form as the said plaintiff, by his said bill original 
and attachment aforesaid hath above supposed. 
Therefore it is considered by the court, that the 
'dforesiaid plaintiff have execution of the one thousand 
pounds, in monies numbered, so found by the jury 
aforesaid by pledges, S^c. as' in the judgment by 
default, 

T7ie PlaintiJTs bill of costs on Trials 
and Verdict^ Jrom the commencement of 
the action to Judgment and execution. 

, A. P* against A. G. 

A. D. defendant. 

£,^ s, d. 
Wairant and instructions - - - 4 4 
Affida^^t of debt duty and oath - - 6 ' % 
Maftdate ^ - - - - - 5 

• 

Action ^nd duty - - - - -0710 
Attachment, instructing officer and paid 

him ^ - 074 

Instructions for r<?cord - - - - 3 4 
Prawing and ingrossing same - - 10 
Ws^rrant and entry - - ^ ^016 

o 
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.StimmoDS and paid officer • ^ -040 

Rule to plead and copy plea - -03^ 

Issue - - . - . T - 4 8 

Entering same - - ^ . - 9 3 4 

Summons for trial - . - - 4 a 

3rief of the pleadings - - - , r Oj 5 .0 

Instructions for plaintiff's case - - Q 6 8 

Drawing same, 3 brief sheets at 55. - 15 

N. S. A brief sheet is an one side of ^ Fodsoap^ 
sheet written dose- with a quarter margin. 

Two fair copies for counsel - ^ - 15 jO 
One subpoena -- - - -0118 
Two copies to, serve - - - - 2 
Service on garnishee's clerk - 1 - 2 6 
Paid him conduct m^ney - - -010 
Notice to produce books and two cdpies 4 
Paid Mr. Bollaiad, with his brief and 
, clerk - . . - . - 2 4 6 
Attending him ^ - ^ >- - 3 4 
Paid Mr. Arabin, with his brief and 

clerk - - - - - - 1 S 6 

A ttending him - -•: - -O34 
Service of subpfsna on B. W. and conduct 

money -^ - -- - -036 
Attending court on Trial, verdict for the 

plaintiff - - - - - -0(J8 

Paid swearing witqesses 1 - : 2 i 
paid register taking ve^*dict - - ' •• 3 Q 
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Jury, green cloth, officer, &c. 

Eotering Postea - - 

Judgment - - 

Pledges to restore - - - • 

Certificate of Judgment - - 

The garnishee riot having paid the xubney 

precept of execution, 
Paid officer his fee 
Customary fee - - - 
Several attendances in the course of the 

proceedings • - - - -013 4 
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. Urtee costs are paid by the ptaintifT. The de- 
fendant also pay^si his own costs; which is also the 
cafe virbere the retdict ^oes for the garnishee; 'as 
has been before obsenred. 
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CHAP. viir. 



OF AN ELONGAVIT. 



Slept uecettarv to be frttriued therein— Vabu of the goodt how 

attetted — Entry thereof on Record. 



K.» 



, Buj althougli Judgment either by default or upoii 
verdict^ is, in all cases where ebonies are attached, 
final in the first instance^ and may therefore be 
considered as the last stage of the proceedings 
Oil the part of the plaintiff^ and consequently war- 
r&nting immediate ]e^^ution agdiiiM the gamishJE^e^ 
^t'iti the case of goods it is otherwise. v t 
^-The jttdgttiJeftt,-in ease of goods, whether by jde*> 
fault, or upon verdict is,- 4n variably;, judgmeot o£ 
appraisement, as has been before shewn ; so that 
final judgment cannot be had until such appraise- 
ment made, when execution goes for the goods or 
their value. But it may happen that the garnishee, 
previously to the judgment of appraisement, may 
have disposed of the goods or removed the.m out of 
the city, whereupon the officer returns, upon the 
precept of appraisement^ that the garnishee has 
eloigned or removed the goods. This is called a 
return of Elongavit^ which was the significant 
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word of the. return when the proceedings were in 
latin. The cause may, upon this return, be seif^ 
down for the joext court day, when the plaintiflT 
must prepajre his brief for counsel, and bring for-, 
ward evidence to prote the value of the goods^ 
which the jury will ascertain, and execution may 
then issue against the garnishee for the amount. It 
is not, of .course, necessary iq this case, for the; 
plaintiff to prove the, goods to be the property of 
defendant, as that has been already done, either 
expressly by the verdict, or impliedly by the gar-, 
pishee's having let judgment go by default. So. 
that the assesi^ment of damages upon onElongavilj 
is exactly similar to the assessment of damages on. 
a judgment by default in Assumpsit^ where, the 
cause is set down and the damages assessed, as 
in cases of trial. The. costs also are the same as 
in such cases, and need not therefore be here re- 
peated. 

Ektry of verdict -upm.JSlongavit, immediately 
following the award of the precept of appraisement. 

Oa which said day (that h to say, on the return day, 
' of t/ie precept) the said serjeant at mace, returned, 
and certified to the said court, that the goods and 
chattels aforesaid, to places unknown out of the 
liberties of the said city are eloigned, so that an. 
appraisement thereof could not be made, as to hitn, 
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(He said s^rjelxnt at nmce M^as atbove cbtiiiiiaiDtl'ecr: 
Aiid be(iau«re the liaid garnisbee hath eloigned th^ 
i^id goodis arid^ cUatl^ls* out of the liberties of thc^ 
said city, ei6 that the sattie cannot be alppi-aiised) 
Therejfbre it iiS commanded by the said courts that 
did inquiry be made of the valiie thereof^ &d. ancf 
ft^ is ebmmanded by the said court, to the said 
serjeailt af mace that he summon a jury, to 
inquire and asisiess the value of the said goods and , 
c^hattels so eloigned* as aforesaid- whereupon the 
isaid Serjeant at mace rd:tirned and certified to the' 
skid court, that he^ by virtue Of the said precept to 
him directed, had according tb the custom of the 
^id city, suraimoiied a jiiry to inquire and ass^saf 
ttie value of- the i^id goods and chattels, and on* 
the day of in the 

yeat of his pi-esent Majesty King George the third, 
the jurors aforesaid being solemnly demanded/ 
twelve of them (that is to say) A.J. B.J. &c. ap- 
peared, who being elected, tried and sworn accord- 
ing to the custom of the said icity, to declare the 
tlputh of and eonceming the premises^ and to in- 
qdire the value of the said goods and chattels sa 
eloigned as aforesaid, upon their oath, assess the 
Value of thei sitme, at one thousand pounds, 
Hierefore &e. 

It sfcould here b6 observed, that thd award of thfe' 
pi?e'c6{it'to th'6 seijekht at mace*, to summon a jury* 
to aSSeS's the'valtie of the goods, is notiu a judicial,- 
liut iti a ministerial' capacity; he being the sum- 
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noniof <i<6<?er of die c<mjm1. He ft^m* ^r^ i^dir 

power to compel the attendance of the apjpr^senij; 
yilfi^aee it is presynfo^* if i^n^ conld pot he pre- 
Tft^ tippp toi aifeadt ^f .Cfiase ippit he a^ dov;^ 
/yr appp^Mej^^^t by th» jffTj ia opepa cpi^ jn t|ij^ 
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OF THE BILL OF DISGOVERy. , 

t 

Of the Mayer* $ Chancery-rrrAnaly^ of the J^iU^Obiemuh 
tioM fptni it — The Precept to appear — Time to appear and 
anewer — Amende^ Bitt'-^ExcepHonM to the Afuwer'^Further 
AuMwer^jbrfMiug Ej^cepHau^PkarnHfi BiU ofeoetM^Awiamf 
of the DefendttMt's, au4 in wh^i easee $eeurittf musij^f gvpm^fyf 
the^. 



We&£ it the object of this treatise (9 i^hefr; 
geoer^Uy, the practice of the JL.or4 Mayor's i^ourti 
^he presept chaptei*, w^ich treaty pf prQceedipp 
p^ the ^uity side of the court, yiQvX^ bi^ poptpop^ 
to all such as |:reat of those on the \^\f si^e. !^ut 
as the purpose of this Ytox}i is to trace tl^ rou^iae of 
proceedings iu attachmen|; only, thi9 seems ^ ^ 
place epough for the iutroducticw^ of the pr^Qf^ 
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chapter; though some may think, and peiha[^ 
justly, that its proper place is between Chap. VI. 
and VII, 

As has been before observed, there is a chancery 
oi' equity side of the Xiord Mayor's Court, as weW 
as* a common law side, in which it corresponds to 
the High court of Chancery and to the court of 
Exchequer. In the Mayor's Chancery are insti- 
tuted suits for the attainment of all such objects as 
are sought in the Chancery at Westminster, the 
difference being in the extent of the jurisdiction 
alone. In both, also, the proceeding is by EngUsh 
j5t7/, so called because wh^n common law pro- 
ceedings were in Latin, these bills were always in 
English. But the chief proceedings on the equity 
side of the I-ord Mayor's Court, consists of bills of 
discovery, filed by plaintiff's in attachment against 
garnish eesy where the particulars of the defendant's 
property in (heir hands cannot be otherwise as« 
certained, 

. A bill in equity usually consists of nine parts- 
1. The address to the Lord Mayor and Aldermen 
for the tinie being. 2. The name of the plaintiff^ 
who, in equity, is styled the complainant, and hi» 
addition of residience and calling. 9. Th^ plain- 
tiff's case^ or, the stating part of the bill, 4, THe 
charge of confederacy. 5. The chai'ging part. 
6. The asserting part, that the facts complained of 
are contrary to equity, which gives cognizance to 
iJie court. 7. The interrogatory part. 8. The 
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pnjet for rdief. 9; The prayer fw pix>ce$fl for the 
defeDdant to appear and atiswer. But i^ bill of. 
discovery coosists of eight parts only, astheprayer 
for relief must, ia the Chancery at Westmintiter^ be 
omitted) or the bill is demurrable ; that iB^ ,the de- 
fendant may 6ie a demurrer purporting tluit he is 
not bound to answer ; whereupon the plaintiff, be- 
fore he can am^id his bill, must pay the defendant's 
costs. It is, however^ otherwise in the Mayor's 
Chancery, the prayer for relief not vitiatiog the 
bilL . 

It was my intaitioo to gire the form of a bill of 
discoirery, bol, as it is rather long, and would ex- 
tend this work beyond the bounds I have prescribed 
for its limits, I haVe given the analysis only. The 
form of it, or rather frame, as it may be called, is» 
in general, the .same in all cases ; and the special 
matter, consisting of a statement of the nature, 
^jpxantity, quality, &c. of the property suspected to 
be in the garnishee's hands, with .the manner in 
which it came to hand, &c. is introduced into the 
stating^ charging, and interrogatory parts of the bill, 
the latter of which ought to be full and compre-^ 
hensive ; that is^ it should embrace every question 
tiiat can possibly arise out of every circumstance 
and rdation of the statement and charge, and in the 
onier wherein they stand in the bilU 
: The draft of the bill must then be signed by 
cqfunsel, and copied in words at length, on onie or 

more skins of parchnient ; stamp 5s. each. It is 

p 
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afterwards filed with the register^ who iDarks there*^ 
on the day of filing. The plaintifiTs attorney then 
issues a precept, which is served upon the gami-^ 
shee, and is as follows : 
Mr. A. G. 

You are hereby summoned to be and appear in- 
the Lord Mayor's Court, to be holden in the chaiii' 
ber of the Guiklball, London, on Tuesday the lOtb^ 
day of October instant^ at 10 o'clock in the fofe^- 
noon, to. answer an English BiU exhibited against ^ 
you in the said court, by A. P. complainant ; and 
hereby take notice that if you do not appear, an 
attachment will be awarded against you for con^ 
tempt of the said court. ' Dated at Guildhal^^ 
London^ the 9th day of October 1815. 

Yours &c. 
A.. T. Complainant's attorney. 

If the garnishee should not appear, an attachment^ 
may be issued against him, the costs of which he 
must pay^ and also appear before he can h& 
liberated. 

After the garnishee^ who is the defebda&t in 
equity^ has appeared, he is allowed eight days t6 
answer. At the expiration of this time, or within 
a few days after, he is called upon by the plaintiff's* 
attorney for his answer^ and shortly afterwards a 
second and a third time. If he should not answer 
or get an order for time, an attachment goes against 
him ; and he cannot be set at liberty till he ha» 
paid the costs of his cpntempt, and also put iu 
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answer, or given bond to do it within a reason- 
able time. He is intitled.to three orders for time; 
Tiz. three weeks, a fortnight, and one week. 

After the garnishee . has filed his answer, th^e^ 
plaintifiTs attorney makes an office copy of it on 
half sheets of paper, each of which must have a 
4d. stamp, and must contain no more than 00 
words, or a chancery sheet. This copy is for the 
purpose (tf being read in court; but another copy 
is made for use, and this should be carefully 
perused, to see whether it contains sufficient 
evidence to enable the plaintiff to go to trial with 
safety. If such be the case, his object .i« obtained, 
and, whether the bill . be fully answered or not is 
of no consequence. On the other hand, should it 
clearly ^ippear from the answer, that the garnishee 
has. no property of the defendant's in his hands, 
even though the answer be not full in some minor 
respects, it may be prudent for the plaintiff to halt 
But if the answer be insufficient to go to trial upon, 
and there be reason to suppose the garnishee to be 
in. possession of facts, that may render it sufficient 
for that purpose, the plaintiff has then to consider 
whether the garnishee has fully answered every 
interrogatory in the bill. If he has, the plaintiff 
must amend his bill by the addition of matter and 
questions, adapted to elicit from the garnishee 
the necesjsary facts. But where the bill requires 
no amendment,, and the answer is insufficient, the 
plaintiff must except to it The plaintiff's attorney; 
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or Goon&rel for hiui, /draws the exceptioDS pointiiif^ 
out those parts of the bill' which the defendaiit Umb 
pot answered, and these miist be signed bycooasel, 
whose, fee is ha]f-a^*^inea. They are afterwards 
engrossed on a skin of parchment, 58. stainp, and 
filed with the register. If the garnishee subouts to 
answer, he pays the costs occasioned by Ms insiif^ 
ficient. answer, and files his further answer, feribe 
doing of which he may procure time as before. If 
the further answer be insufficiept, it tnust be ^ex^ 
cepted to as before ; and if the garnishae pots n a 
third insufficient, an attachment may be issued 
against him. The time allowed to the plaintiff to 
file exceptions is e^ht days, and the same time Im 
allowed to^ the defendant to determine whether he 
will submit to answer them. If he .^should not bkAh 
mit, the plaintiff's attorney must set them down for 
argument, in the same manner in which a cause is set 
-down for trial. Should the exceptions upon hear* 
ing, be allowed^ the defendant pays the ccMsts con.v 
sequent upon his insufficient answer^ and is obliged 
to put in a better. Should they be disallowed^ the 
plaintiff of course pays the coats, and nusst be 
content with the answer already put in, unless be 
chuse to amend his bill 

The costs of filipg a bill of discovery in tiie 
Mayor's Chancery, where .a sufficient answer is 
procured ia the first instance, are as follows ; 
But it must be observed that they depend m ^ 
great measure upoai the len^h of the bill ; vhic|| 
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however in common cases, is about 40 or 50 cfa«m 
eery sheets. 

' la Equity. 

£. s. d. 

Instructions for bill of discovery - - 13 4 
Drawing same 90 folios (at 6d.) - -15 
Attending settling same - - • 6 8 
Fair copy for counsel to sign (at Sd.) - 12 6 

Paid him OlOd 

Attending him - - - - -068 

Ingrossing same (at 4d.) - - - 16 8 
Parchment and duty 2 skins - - - 18 
Summons and paid officer - - - 8 
Filing bill - - - - - - 5 4 

Copy notice of motion security for costs 10 
Order - - - - - - -044 

Attending giving undertakmg for the same 13 4 
Copy answer to. 36 '- - - - 9 

Office copy thereof and duty • - 1 10 
Perusing same to ascertflin if bill fully 

answered - . - - - - 13 4 

Attending taxing defeodant^ts costs and 

paid taxing - • « » -068 
Customary fee ** . ." -* *-034 
Several attendances «- * - -068 

^10 10 4 



Tbe ()efen4iuit s co^i^ m 9ud(i a c^se as tlie pre^ 
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sent are about £6 or £7^ which the plaintiff most 
pay, as well as his own. 

The present bill of costs, supposes the plaintiff 
not resident within the city ; in which case the de- 
fendant, can, in the first instance, compel* him to 
give security to pay his (the defendant's) costs. If 
the plaintiff's attorney chuses to give his under*- 
taking, it is usual to accepl it; if not, the plaintiff 
must procure two housekeepers resident within the 
city, to give bond for that purpose. 



. . CHAP. X 

OF A SEQUESTRATION. 

Sequestration what — How mader-^ Entry thereof vpon Record'^* 

Costs thereof, 

• 

A Sequestration is no other than an attachment , 
of the defendant's property made in the hands of 
the defendant himself. This, however, can be 
done only where the defendant absconds, and 
' leayes goods in a house, or warehouse, no person 
being therein. But the doctrine and practice of 
the Mayor's Court is, to consider the absence of 
the defendant and all others from the premises, as 
conclusive of the absconding ; so that the moment 
he quits his house or warehouse, leaving no person 
therpin, either of them may be sequestered. The 
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t 

consideration of, how far this doctrine a^nd. practice 
is conformable to the custom of the city, and to law, 
belotfgs to the proceedings of the defendant 

Upon the usual affidavit bemg made, and tfare- 
action entered against the defendant, a precept 19 
delivered to the serjeant at mace, to sequester the 
house or warehouse of the defendant, as the casd 
may be, and the goods therein. B[e thereupon 
goes to the premises and makes the sequestration in 
terms correspondent to his predept; which having 
done, he secures the door with a padlock, and 
affixes his -seal upon the keyhole. Thus is the^' 
sequestration complete. 

The defmdant may, as in cases of* attachment, 
render, Or put in bail and -dissolve the seqilestra- 
tion. Should he do neither, judgment of appraise- 
ment goes against him, and the subsequent proceed-^' 
ings are similar to those^ of judgment by default 
in attachment 

' There is, nevertheless, this difference between an 
attachment and a sequestration : In the latter, no 
record of summoning the defendant is made. The 
entry of the sequestration comes immediately after 
the original bill^ and is as follows: 

" On the second day of October, in the said 
year of the reign aforesaid, between the hours of 
10 and 11, in the forenoon of the same day, a 
Sequestration is made of a certain warehouse of 
the said defendant, situate in D. Street in the 
parish of £. in the ward of F, and also the sam« 
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day and year, between the hours aforesaid, the satd 
defendant is attached by divers goods and cbatteki 
in the said warehouse contained, as the proper gooda 
and chattels of thfe said defaidant, being seques- 
tered, attached and defended by Tlumuis Newsom^ 
Serjeant at mace/' Then follows the entry of the 
four defaults, and of the subsequent proceedings^ 

Costs of Septestrcitian, 



• 


£. 


a. 


d. 


Instructions and warrant - 


- 


4 


4 


Affidavit of debt duty and oath - 


- 


6 


2 


Mandate - . . * 


- 


5 





Action - - 


- 


1 

7 


10 


Sequestration and instructii^ officer 


- 


7 


4 


Padlock (what it costs) 






. . 


Customary fee - « « « 


- 


3 


4 


- 


£ 







The rest of the chains are the same as in an 
attachment of ^;oods. 
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CHAP. XI. 

OF A BILL OF PROOF. 

BiU rf Proof wkai-^Rule for Probatun^^Probatum-^BiU 
^ Proof a dilatory Plea^^Entry of Judgment of Noh Pros, 
thereon — Co$te of filing, 

i' • 

But the plaintiff may, at any time after the insti 
tation of the suit and before the cause is called on 
to be. tried, be interrupted in his ^proceedings by 
any person claiming property in the monies or 
goods attached, or sequestered, and which daim 
is made by the claimant's attorney filing in his be- 
half a bill of proof. This is a pleading written on 
a four-penny stamp roll of parchment, and is de- 
livered over to the plaintiff's attorney, or filed with 
the raster. The substance of it is, that the 
claimant, or the approver, as he is called in the 
pleadings, prays to be admitted to prove the money 
or goods attached to be his property. Whereupon 
the plaintiff's attorney procures from the register 
a rule for probation calling upon the approver to 
shew in what manner he claims prppetty. This is 
a three day rule inclusive of the first and last days, 
and is genarally written beneath the bill of pfODf, 
and delivered over to the approver's attorney ; who, 
thereupon, accordiqg to the exigency of the ruk, 
files his probation, which is a pl^dipg,, also ^written 
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on a 4d. stamp, and contains the approver's state- 
ment, shewing how he became intitled to the pro- 
perty in the monies or goods attached, or se- 
questered. 

To this pfpbatioii tiie plaintijOT accordingly re- 
plies, denying that the approver became intitled to 
^property in the monies or goods attached, in manner 
anil foiin as in the probation is alfeged^ and there- 
upon prays it may be inquired of by the country, 
(that k^to say, by a jwy ©f. the country.) To this 
i'eplicati^B the re^gister, as a matter df course, adfrfs 
tjie approver's rejoinder, which is*tfie'tisitalvft*mi%7i?r. 
^* And the said approver doth the like/* 

The pittintiff and approver are flovr at issue oil 
iJie singli^ poiwt, whether th^ monies or goods be the 
prop^y ^f the approver as stated in' the probation. 
Tbe eausc^ is then set dtown for trial in the same 
manner as if the issue had' been between the 
plaintiff and garnishee, and each party prepares 
his brief, collects his evidence^ subpoenas his wit- 
nesses^ and prepares for trial as in other cases. It 
may here be obserred that the bill of proof;, the 
probation^ and the i*eplicartiott thereto, as wdil as 
aH other special pteas, must be signed by one of 
the four city counsel, whose fee thereupon is 
half-a-gfwnea, * 

The fihiig of a bfft'of protDf is a matter of right; 
attidy as k requires no affidavit in support of its 
t^uth, it is frequently made lise of by garnishees as a 
dilatory plea, to put off trial till the niext court 
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day. This is done by filing it so late, that the 
plaintiff has not sufficient time to give his rule 
for prbbation with effect. But it may be filed at 
the sitting of the. court, at any time before the 
cause is called on; and this is the usual practice, 
where it is filed merely for delay. And where the 
garnishee is pressing the plaintiff on to trial b^ 
proviso, the latter may procure a bill of proof to 
be^ed ill order to gain iime. ' 

The entry of a judgment, which is a judgment 
£>{ N^m Prm* sijgned for de£3iult of the apju'over's 
filing ibi» pix4)atiaa^ i» as 641owt; : 

Wednesday, October, 1815. Because the 

aforesaid approver bath not set forth, in what 
mabner the said approver claims property, &c. 
therefore it is consiidered by the court, that the 
^aforesaid . approver take nothing by his Bill of 
Proof aforesaid^ and that the said plaintiff go 
acquitted thereof, without a day &c. 

The costB of jBling a biU of proo^ merely fqr delay, 
are as £(i41oM^s : 
In^uctionB for bill of proof 
Drawing same - . - - - 
Paid Cojun&el signing - - 
Att^ndinj; him with for same 
frogrossing duty and parchment - . - 
Paid filing - - ' ' ^ 
Cttstoroary &e - • - 



£. 


s. 


d. 
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4 





5 


6 





10 


6 
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8 
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CHAP. XII. 

OF THE TERMINATION OF THE ATTACHMENT. 

Of Nonsuit and Verdtet^^DiMtinetUn between tkem^-^Cf 
Rentier^— jpail in DiuoluHtm — And therein of Notice — Except 
Hon and Justificatum'^Of Non Pros. — Wager of Imm ^nd 
how to Nullify it'^Haheoi Corpus^ Certiorari, Procedendo, and 
Scire facias and disprobandum referred to and explaitied. 



When, upon the trial of a cause, the plaintiff, 
conceiving that it is against him, withdraws hiob- 
iself ; that ijs, does not suffer the question to be put 
' to the jury, he is said to be nonsuited. But, if the 
question goes to the jury and is given against 
hin|, it is a verdict 

There are several other methods, whereby ai| 
attachment may be dissolved, such as: The de* 
fendant's rendering his body to prison ; The putting 
in and justification of bail by him, oi", by the gar- 
nishee for him j The plaintiff's n^lecting to pro- 
ceed when ruled to do it, which is called Non pros, 
and wager of law by the garnishee. But as all 
these proceedings principally belong to the gar- 
nishee, or defendaiit, they will be no further noticed 
l)^re, than as they cause proceedings to be had oq 
the part of the plaintiff. 
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' Of Render. 

The render of the defendant's body to either of 
One compters, immediately brings him fully into 
court; and, of course, into a situation to be im- 
pleaded; whence the attachment, having attained 
its legal object, in^ ipso fuctOy dissolved, or at an 
end, and no attachment whatsoever can be again 
made on the same action. In this proceeding the 
plaintiff hath nothing to do; and the garnishee, 
upon receiving a certificate of the render from the 
defenfdant's attorney; may deliver up the attached 
property to him^ or to his order. 

Of Bail in Dissolution. 

This may be put in either by the defendant, or 
by the garnishee for him ; and, although the recog- 
nizance be not taken by the clerk of the bails, 
yet is it a proceeding in the cause, and not in the 
atta,chment ; and is of the same nature and efieqt 
as bail upQn an arrest. 

The plaintiff is in titled to have for bail two 
housekeepers in the city, each of whom must, or 
should be worth double the sum sworn to. As 
soon as notice is given to the plaintiff's attorney of 
bail being put in, which notice contains their names, 
places of abode, and occupation, he immediately 
^nds a copy of it to the plaintiff, who ought forth- 
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with to make inquiry after t^eir sufficiency^ as, if 
they be not excepted to within two days after no- 
lUce is given, tiiey ca»not be excepted t0 .^u^r^rprds, 
tmd the attach iQent is consequeatly 4iiisplf(€yd. Kf 
the bail put in be good^ it is fiot necesju^r y, iM>r i» 
it u&ual, to give them the trouble to |iiist>fy . But 
if they are of dubious sn&cie^cy, it is othArwise* Tbe 
p^auitiff 's attori3key enters hk^ exception egaiBst Hut 
entry 6f the hail, iQ the bail book^ and fthierettpoii 
gives notice thereof to the attorney who^utsiiidie 
^ bail, who may iramediatdy gi^e notice, either AfdL 
the $mie baii will justify ; <or» tb«(t one or two wiQ 
be added to them, a^d that such tw<0^ <or tbe«df(ie4 
one, with one of the former bail, will justify on 
such a day, between the hours of 12 and 2. Notice 
to justify on the following day is good for the same 
bail i hut for added bail, two day '« notice is neees- 
saryv The plaintiff, having necdvW &m notice oi 
justificatioi^ makbs the necessary inquirieB a&er 
^^e added hrnl^ and, if they he s»£cieiut, he gene^ 
rally consents th^ey should justify belore ihe deputy 
register, which each of them doee by swearing 
himself to be worth double the sum sworn to, after 
all his just debts are paid. 3ut the p]ai»tiir can 
compel a justification before the lord nmyor, aad 
which, in soitx^ ca^es, may b^ deemed necessiiry. 
He, or his 3.ttoraey, may here pat questions to 
them in regard to their suiScieiicy, which raaf 
comprehend any £»cte tha^ might render them al>« 
jectionaihl^ ; wdi to ithei»9 qu»ti{)m tbey are boun4 
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t»4flfiwer upon oatb. The plaintiffi or any on liis - 
betiatf, may also make affidavit of the truth of any 
^cts relatire to tliem, in e^^sitioa to tbeir bei^ 

BaA, having justified, is equivalent to render, and 
^ere is an end of the attachment ; and if the plaiit- 
^ cbnses to proceed, it must he iit the action, 
Ibr no oth^ attachment can be made upon it. If 
he should succeed in the action, the bail will be 
obliged to see the debt and costs paid, or, that the 
def^idant render bis body to jnison. 

It is said that the plaintiff may, after bail, put 
in; and before justification, discoDtinue, or wilh- 
'9iwr the action if the record, hafi' n6t b«en> de- 
Hvered over; or, if it fa^, may enter a Notiff prose- 
qtd, u e. ut itotkt prosequi, thereon, without paying; 
the defendant's eo8t». This is certainly a depBitore 
from the principles admitted in similar case». The 
putting in of bail, ia a proceedii^ in the action and 
not nn^r the custom. 

Of Nm Pros. 

As soon as the garnishee has aj^eared hcmay 
get a rule entered with the r^:bter for the i^aintiff 
to proceed; This is a three day rule ; and' if the 
plaintiff's attorney does not, before the expiration 
of three days, make up bis record, and'detiver it 
over, the garnishee's attorney may sign his judg- 
ment of won pros, that is of non prosequitur: ke^ 
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the plaintiff, does not proceed. The attachment is 

thereupon dissolved, but the action remains ; and 

a Non Pros, being in the nature of a Non suit^ is 

not, as in cases of verdict, an obstacle to the making 

. of an attachment upon the same goods, which the 

. plaintiff may immediately do. But it should here be 

observed, that the garnishee, to prevent his beis^ 

served, may keep out of the way, and, in the mean 

time get the defendant's property out of his hands* 

Wa00r-of Law. 

If the garnishee should attempt to wage his law, 
(and which, by the . bye, where he can conscien- 
tiously do it, is a much less expensive method of 
getting rid of the attachment than by trial), the 
plaintiff may, if he possesses the m^ans, effectually 
oppose him ; that is, if he can bring forward two 
.credible persons to swear that the garnishee had, 
at the time of making the attachment, or at any 
time afterwards, any property of the defendant's 
in his hands, his wager of law shall avail him 
nothing. 

As to the Habeas Corpus aikd Certiorariy they 
are not only proceedings appertaining to the de- 
fendant, and garnishee, but are writs issuing out of 
the tipper courts, to remove the proceedings thither. 
Nevertheless, if bail be not put in, and justified 
upon them in due time, the plaintiff may, as a 
matter of course, have his Procedendo^ which, also 
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issues out of the upper courts,'^ and carries the 
' proceedings back to the court below; but this writ, 
as well a$ the other two, are allowed by the regis^r, 
in the Mayor's Court And as an action of debt 
does not, in all cases of simple contract. He in the 
courts above, a Procedendo will be granted i^nless 
the defendant consents that the plaintiff should 
proceed against him in Assumpsit. And when once 
a Procedendo is had, the cause <ran never be re* 
moved any more. 

The Scire fadais ad disprofymdum is also a pro-, 
ceediug of the defendant's, and is a precept issuing 
out of the Mayor's Court. It ^ must be brought by 
him, within ' a year and a d§.y after satisfaction 
acknowledged upon record by the plaintiff. And 
after the defendi^nt has rendered, or put in bail upon 
it, the action is in the same state as in cs^ses of bail 
in dissolution; except that the defendant cannot 
have restitution of the attached prop^y or its 
value, until judgment had in his favour. Imme^ 
diately afi;er which execution goes against jthe 
plaintiff and his sureties to restore; for thqy cannot 
render him, in their discharge, as m^y be done^ as to 
the defendant, in cases of bail to the action. 
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<3HAP. xm. 

t ■ . ' 

OF THE ACTION FOR BETTER SECURITY. 

Of Us Natttre-^Fcrm of Affidavit therein-T-Ob^ervaH&n^ 
thereon^Eutry of Action'^4Tre8t thereon and iU coMeguenees'^ 
Costs thereof 

This is.a proceeding altogether distinct from that 
by attachment ; yet, as in the body of the foregoing 
work, 1 promised to notice it^ I shall say a few 
words upon the subject. 

The action for better security inay be instituted 
and maintained where the action sustaining an 
attachment would give way, it may therefore be 
said to be an action in aid of it. Effectually to 
ground an attachment the debt must be due; 
whereas the very reason and essence of the other is, 
that the debt is not due. As soon therefore as a 

1 ' . • • X • - * . ■ 

creditor has received credible information, that the 
person who owes him a debt contracted within the 
city, and payable at a future day, intends to ab- 
sc6nd before the day of payment, he should forth- 
With enter his action for better security. For this 
purpose he must procure four freemen of the city, 
to go with him to the Lord Mayor's Court office^ 
and join with him in an affidavit to the following 
effect : 
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" A. P. of &c. A. F. of &c. B. F. of &c. C, F. of 
&c. and D. F. of &c. \vhich said A..F. &c. are 
eitizais, and freemen of the city of London, seve- 
rally make oath and say, and first the said A. P. 
for himself saithy that A. D. for a just debt OAving 
by him to this deponent, and contracted within the 
city of London, by his bond beariog date the 
day of became bound to this deponent 

within the said city, in ihe penal i^um of <£2000, 
conditioned for the payment of the sum of «£1O0O, 
and interest, on the day of 

now next. . And this deponent further saith, that at 
the time of giving and executing the said bond^ t^e 
said A. D. lived in London, and this deponent apr 
prehended him to be a sufficient, ond able person to 
pay his debts, but this deponent hath since been 
informed, and verily believes, that the said A. D. 
is unable to pay his debts, and shortly and be- 
fore the said bond bcjcomes due, intends to with- 
draw himself and his effects out of London and to 
became fiigitivey whereby, unless some further secu- 
^ rity is given for payment of the said debt, this de- 
ponent apprehends and verily believes, he shall lose 
the same. And these deponents, A. F|., &c. for 
themselves, severally say that they verily believe in 
their consciences, that what the said A. P. hath 
abov^ deposed to is true." 

The words aund to become fugitive seem to signify 
that the debtor intends to return to London no qiore. 
It has been said, that it signifies his intention of 
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withdrawing himself to foreign countries ; but, if it 
be considered that all places out of the jurisdiction 
of the city are, in the language of the custom, 
styled foreign, the former may be concluded to be 
the genuine signification. 

It was usu^l to entitle this affidavit in the action, 
styling the creditor, the plaintiff, and the debtor, 
the defendant, which was improper, and would 
now, in conformity to the regulations in the upper 
courts, be probably held erroneous and insufficient. 
There can be neither plaintiff, nor defendant, till 
the suit be instituted ; Now the institution of the 
suit is the entry of the action which is founded upon 
the affidavit, at the time of making which there is 
creditor and debtor, but not plaintiff and de- 
fendant. , 

A bond given for a simple Contract debt, entirely- 
abeorbs it, whence the' latter becomes extinct 
and cannot, as such, be swbm to. Bnt it is other- 
. wise when a bill or note ia given for an existing 
debt, for the debt exists, and may be sworn to, 
though time be given for payment of it. It is 
ikJntion in preesenti, solvendwm injutwo. Hence 
an attachment may be made upon such a debt; ' 
liable nevertheless to be d^eated by bail, and de- 
fence in ttie action, eithei' before or afta* aatis&c- 
tioH acknowledged on record.' 

The entry of this, action yaries but little Stom 
that of other actions. The plaintiff's attorney 
issues his precept upon it, to the seijeant at maoe. 
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Then the defendant is arrested, and must eithet go 
to prison, or enter into a recognizance with two 
sureties before the clerk of the bails, to pay the debt 
wheii it shall come due, or render his body to 
puiwni ' . 

* 

. The costs of arresting -the defendwt in this action 
are as fsfUows : 

Warrant and Instructions - - -044. 

Affidayitbf debt, duty^ and. oath - - 11.0* 

Mandate -. --. - - *060 

Action and duty - - - - - 7 10 

Pireceptofarrest and Instructing officer - 5 - 4' 

Paid him - - - - - - 10 6 

Customary fee V - - - - - 3 4 

. JBa 17 4 

If the defendant conceives that he has good 
grounds of defence, he may nde the plaintiff to de» 
clare and traverse the averments iii the declaration; 
whereupon the latter must go to trial, and prove his 
averments as in other cases. *As this is a customary 
proceeding, no costs are allowed on either sidfe. 

\ 

\ 
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CHAP, XIV. 

OF THE SEAL OF THE OFFICE OF MAYORALTY 
OF LONDON, AND ITS EFFICACY IN LEGAL- 
IZING DEEDS AND OTHER DOCUMENTS FOR 
USE IN THE COLONIES AND OTHER PARTS 
ABROAD. 

The antiquity of the Mayoralty SeaU^Vted from time tmme- 
morial by way of expedience — Its operatien in the CoUmiee Ugitir 
ized by Act tf Parliament — PreUndnary reqwisOes for obtatt^- 
ing it-^Their connexion and effect. *^Charge of Staining the 
Seal, and how regulated'^Verification of Documents by Affidmtfit^ 
—Its form as to Powers of Attorney ^ by way of general Precedent 
^^It authorizes the affixing of the Seal, whichy in its tam^ 
vouches for the credibility of the Deponents testimany^^Powers 
should be full and ample^ and for what reason — Expedience of 
Affidavits establishing the Constituents demand — Directions as 
to their tenor in various instances^ and their probable and usual 
operation^Autkentication of Wills by Exemplification, Affidavit, 
and the Seal— Instructions thereupon — Of Judgments, and the 
method of their autheutication'^Acknowledgment of Deeds by 
Femmes Coverts — Its form and authetUieation — Efficacy of the 
Seal , in authenticating Documents intended for indqtendent 

StateS'^Recommendation thereon. 

.1 ■ ■ 

The Seal of the office of Mayoralty of London, 
generally, but improperly, called the City Seal, is as 
ancient as the corporation itself, the antiquity of 
^bich' is too remote to be precisely ascertained. 
However the Mayoralty Seal in use at present, is as 
ancient as the days of Richard IL and has been fw 
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Y^ntories past affixed ip deeds, and other docnmeilts^ 
in otder to their verification for use in parts abroad. 
^ Still, although the doctim^ents might be thus authen- 
ticated to the satisfaction of such persons a^ were 
not averse to abide by, or obey them, yet the Seal 
did not operate to an extent sufficient to legalize 
them ai^ evidence in the colonial courts. Whence, 
Bnd on account of the immense intercourse between 
this country and its colonies, as well as of the diffi- 
culty in managing the'numerous transactions arising 
therefrom, the legislature was induced to interpose 
itis authority, and accordingly an act of parliament 
was passed, rendering all conveyances executed 
here of property in the* East or West Indies/ in 
British America, or other dependencies of Greilt 
Britain, and all other documents to which the 
Mayoralty Seal (commonly called the City Seal) is 
affixed, as effectual as if the same had been made 
and executed there, and attested by witnesses resi- 
dent upon the spot. 

The execution and authenticity of the various 
documents to be auihenticated under the Mayoralty 
Seal of Londop, must, in all cases, be verified by affi- 
^avit sworn before the lord mayor, wheretipon a cer- 
tificate of that magistrate, vouching for the credi- 
bility of the deponent's; testimony, is procured from . 
the Lord Mayoy's Court office, by application to one 
of the four attorneys there, though jt is usual to take 
the documents to the office in the first instance, and 
(he ^ttojcney employed will send a clerk with the 
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deponent tb ibe mansion-house to be i»worn. The 
hours for this purpose are from twelve to two, but 
for a trifling fee, the afildavit may be &wora at any 
time, if the lord mayor be in the city, (for be cannot 
administer the oath out of it.) After the affidavit is 
sworn, the certificate is annexed thereto, and. to 
^he documents thereby referred to, and taken to 
the mansion-house, where the seal is affixed. The 
whole may be completed in ten minutes. 

Hepce it is evident that tKe affidavit proves Ae 
documents^ in like manner as evidence ore tewus 
would establish them at Nisi PriuSy whilst the 
Mayoralty Seal sanctions, or authiqnticates the cer- 
tificate which vouches for the credibility of the de- 
ponent's testimony. "Whence it is that the charge 
for obtaining the seal is not P^ulated by the number 
of the documents, or of the affidavits, but by the 
number of\ the deponents. The charge, exclusive 
of what is paid for swearing the affidavit, is <£l \s. 
for a seal with one deponent; and 6^. Sd!!* for every 
jadditional deponent, so that where there is only one 
depon^it, the charge is one gumea ; where two de- 
ponents, £l 7s. 6d. and so in proportion to the 
number of deponents. Whenever any conveyafice, 
or power of attorney, is to be made use of^ either in 
our own colonies, or in any foreign independent 
states, the first step to be taken towards procuring 
the seal, is to prepare an affidavit by one of the sub- 
scribing witnesses, of theduQ execution of the docu- 
ixtents by all the essential parties, of which the 



i^rta 



OF TU^ MAYORALTY SEAL 



129 



follo^iDg fonri (being that of an affidavit of the due 
exiecutied of a plow^r of attorney) may serve as a 
general preced^t 

* 

.4 

.... 

^'liOndwi (to ivit.) — A. D. of (add rmdenct an4 
profession) maketh- oath and saith that he was pre- 
sent with B. D. and did see A. Ci the copstituent 
iiamed in th6 deed poll, or power of attorney here^ 
unto iinnexed^ sign, seal, and as his act and deed^ in 
due form of law^ deliver the same for the purposes 
therein mentioned ; and that the signature A. C. 
(the signature must Iiere be put literatim) subscribed 
against the Heal of the said deed poU^ or power of 
attorney, as the signature of the said A. C. is of the 
propet hand-writing of the said A. C. And thi& 
deponent also saith that the several signatures A. D« 
and B. D; subscribed to the attestation of the said 
deed' poll, or power of attorney, as the signaturejs of 
the witnessies attesting the due execution thereof by 
the said A^ C. are of the hand-writing of this depo- 
nent, and of the said B. D. respectively." 

4 

. It is frequently fiecessary, and in all cases advis- 
able, to comprize in a letter of attorney sufficient 
power to guard against every contingency^ and meet ^ 
'every possible event, ia order to preclude the necesr 
sity of sending out additional documents^ which 
would require the expense of another Seal, while 
•the opportunity of exercising the power with effect 
might be irretrievably lost 
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It is also, in most cases^ advisable to send out 
with the other documenti^ on affidavit establishing 
the justice and legality of the constituent's demand^ 
together with the documents, if any, on which such 
demand is founded, whether bonds, bills, promissory 
notes, Or other instruments* Fo^r instanoev if th^ 
demand be for goods sold, th^ order, delivery, 
and fair and just value of them i^uld bo deposed 
to; if on a promissory note, the dmwei^ hand** 

« 

Writing must be swdm to by one who has seen him 
write^ and which fe.ct must aluo be dieposed to; 
and if the constituent be an indorsee^ the haad^ 
Writing of all the indorsees must also be proved in 
like manner; and so of the rest. Neverthplese, if 

• • • 

the first, or any subsequent indorsement be-in Kfatoki 
the holder may strike out all the indorsements 
made subsequently thereto, and confine himself to 
the proof of the first blank indorsement^ with that 
of any previous indwsement, in full, if any such 
there be. And here it may be obs^red, that the 
affidavits establishing the demand^ must preserm 
the chain of evidence entire, as completely as is re- 
quisite in trials at Nisi Prins. These precautions, 
as to the adequacy of the powers and aflMavita^ 
seldom fail of their intended efiect: whereas a d^f- 
ficiency in any of these particulars, is too oflten 
productive of delay, and, not unfrequently, iof ulti- 
mate disappointment: the debtor well knbiring, 
that though an action be <:6mmenced, it qanBOt 
be sustained without effective documents for the 
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frttarpwe; tix^^h^fo^ for us^^ 

pdtsi^e )d«bli>r ftt an^ ipto^fyUppss^Sfsioaof tbeijr 
effitecy^wd ckfect^. -But, ^}ipi|14 it be |iec€:s9&ary tp 
yedfy /a "Will pr4»¥«d ja iWs cooatry, a$ maybappen 
ia oftsM .whem laiud ijn the ool^flties, 4or other ppo- 
peantj^lB givdn» Or wb^ exevDUj^r^ ^.re ob%e4 to 
^end btit powiers to t^mn^r ^l^Uif^ the cojooie^ 
due to their testator. Aj»d» ajso, where adminis^ 
trators are driven to 'Uie like aeyeessity; applic^tLon . 
mitst» in, the first ^Mtftuoa, be mnde to a proctor, 
or to. tbe proper ^eers of that ecclesiastical court 
"n^b^r^in tbe will maf proved, ;^r <rom whence the 

« 

Ij^tter >of adiiiinu»tnitioii was obUnnedi for an exeox- 
plification 0f the teq^ir^ docuweot. When it is 
prepared (wd pi^ion^ly ta it^ bewg s^ned 9nd 
Ibe Oiffii&e feal affixad) som^ (person i^hould attend, 
aosd darefoUy esainine the ^n^nip^i&cation, with ^p 
original win, <Mr toti;y (^Ihe letter •of admipistrationt 
aAer vftitch^ heoAval see. thtf piroper officer sign it, 

and ^aiso the office seal -affiised tbiereto. An affidavit 

« 

is then made of these facts, and annexed to the .ex<- 
4empllfica4ioA and other documents^ (if any) wbipl;^ 
4] one, the^eal is oblaiaed aiB before. 

In cases of exemplification obtained from the 
prerogative court of the Archbishop of Canterbury, 
.one of the three dopfuty i^isters qf the court gene- 
rally signs for himself imd the other two. In this 
case, after deposing tkftt the c?opy ha^, been carefully 
^examined, stnd. 4liat it: is ^n ex:act and faithful 
,copy, the deipOAeilt should jgo pn to statf? that he wa« 

s 2 
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present, and did see the signing deputy regii^r io§ 
himself^ and the other two deputy registers sign th^ 
exemplification; and thait the signature (insert them 
literatim) are all of them of the propeir hand-writingf 
of the siting deputy register. ^ The deponent must 
also state that he was present, and did see the, seal 
of the court duly affixed to the exemplificMiori. 

It is also frequently necessary to authenticate, in 
*the colonies, judgments obtained in his Majesty's 
courts of this country. To do this, an office copy of 
such judgment should be procured, and its adcu- 
racy and authenticity verified by affidavit, in like 
manner as is before mentioned respecting exempli- 
fication of wills and letters of /administration. 

When a Fem£ covert is party to a deed ponveyii^g 
or effecting property in the colonies, she must attend 
with her husband, before th^ Lord Ikfayor, to ac- 
knowledge her, execution of it, whereupon she is 
separately examined by hira as to tha fact of her 
doing it voluntarily, and without the coiitmul of 
her husband, whereupon the Mayor i^gns the memor 
raiidum to that effect, indorsed upon the deed, and 
the Seal is affixed accordingly. The form of the 
memorandum is as follows: — 

Be it remembered that op the day of 

in the year of our Lord 1 8 
personally came and appeared befqre me .0. S. 
Lord Mayor of the City of London, at my mansion 
|iouse within the said city, A. B. and C. his wife, 
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« 

jn the within written indenture of release named, 
and then and there acknowledged the said inden? 
ture of release, and the indenture of lease thereb j 
referred to, to be th^r h^ andr voluntary act and 
i^eed^ ai^l that tti^y .execi}ted;tbe.s|im^ for the use^ 
and purposes therein n)enti9i])e0*f <4n^ the said 
C. B. being by me privately examined, separate 
ahd aijart from'hier said huj^d^ncT, deiclkred that she 
executed the said indentures of lease and release, of 
lier. ovvn free will ^nd accord, and without any force/ 
threats^ compulsion or coercion of or from b^i* Jiaid 
husband, or any other parson or persons whom* 
soever, and that at the time of the execution hereof, 
she well knew the same to be an absblute convey- 
jwce of the estate vi ithfn mentioned, to the withii^ 

j(iamedJG.F. 

The Mayoralty Seal is also efficacious in the 
veri^cation of documents of every description to be 
sent into countries having no dep^ndance on Great 
Britain; but it is in such cases advisable to procure 
the counter signature of sotpp. acpi;edited agents 
SHcfa as the consul, .for insta&pe, fropi ^^ state to 
whiph such do^qments are to be trs^psp)||4^d. Thi8» 
hovvever, is not a preliminary ^tep to obtaining the 
i^al, ivhich is f^octtred upon;the u^joal siffidai^il; af 
before stated, and the signatwe of the public funct 
ticipary m{ty b^ ob^iaod a|lb^^ . 
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<)P 'kiEPLlEViW taf LONDON, ANt> ItS liteMOVAl 

to THE tJPi?fill COtTPTS. 

• » * . 

. Of the nature t^ n Replevin^ nmd itsolffifet — Who may mojk 
it — The usual method retorted to^ and how put in practice"^ 
Reference to the stat. 11 Geo, 2 — The respective denomination of 
the pafties to a Replevin-^LiabiUtf of the Sherijgfk "ainf their 
^geiOs for ^king iMuffldent pteHg^t^Xkuos ^ f^^ fi^S^; 
Skir^if Comt 0OimpetBht to^demde ihm^ goods lubo^ 40t.— Of 
the romdoalof4heJB^leoin^^The senertd methois-^Hn.LoindiM hg 
Certiorari only^ and why — Method of procuring the Writ — Its 
allowance by> the Register of the Court behw"^ Charge for the 
same — iForniof^the Writ^Its r'etUtn-^How filed, iifM, directiom 
as to the immediate subsequent proceedings — Of dedlaring appeal^ 
ance^^Non pros^^Ponh — Distringas — Retomo Habendo jr Pro- 
cedendo^ witkthefenns iff the ^cial Wriie'^CoMGlugioft, ' 

9 

Of ike nature of a Replevin^ and the method of 

making it. 

" - . r 

^GooDS and <!)hatfaBld are c^Iy t^eiAevigaliSe wben 
they lifave been tliken ^"ii^y of Aistre^; iand there- 
fore repll^in is ia temedy g^^cytlfidlad «ip6iii^ drntresgi, 
heing'^re-^AeHh^Ttthbe to <tb& {>di%«i3dor erf thie ^oods 
or dhatftels digtrained oh ^i^e«tl¥)ty giv^n Iby <l)im to 
Iry the ti^t, and to^ i^eM^i^rV^ the %ihgs rdp^letied 
if judgment be gh^en dgs^isttifm. Co. i£^..145, 

He who brings replevin must have property, 
either absolute or special, in the things distrained. 
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ttnd therefore/ sereraL persoBs oapDot join in m 
repleviM uiJcs6 Jdieybe jomt teiiants^ or teiMuits.in 
commoiiw ' Ibid. ^ 

Bxectttovsi may hii?e ai replevin of a durtnmsi m 
Vitd testatorik :Bw Rqh 5»^ : 
' Andfif idieigodcki^ ot^ftme mIb be difitnained, »d 
she aftmwakidi^ manries, tbe huBband alone may 
have repleviiu ' Bnt tbey ipay join^ and if tbey 
obtain a^verdiet, judgment cannot be arrested oti 
that accoimt. BuU. Ni. Pri. 53. 

But if diflvess and' sale . be givien by act of f^i"* 
fiamen ti it is ini natwe of in exeeution^ and repleri ji 
tloesnotlie. ' 

« 

Thei;e are sewriil netliodS' by ivhich. repteTih ^ 
nay ba. niade>;bul^ the most usual is by levying a 
plaint in the sfaeriflTs coqrt of tbe county wherein 
tbe distress^ is taken.^^This remedy ivas given by 
the statute of Maribridge> 52 Hen. 3, c. 21, vi^ich 
gives replevin by plaint, either in or out of court, 
till which statute tbe ^eriff could only replevy by 
cariginal writ, which' remedy was by coof^mon . law> 
and could-onty be niade euridseimte. But, altho^igh 
the remedy by plaint may be taken out of C0Qrt» tt 
must be entered in court. And if the king be 
party, or the taking be in right of the ^own,^ re- 
plevin oaunot be made% 

t When goods replevisable^ are taken in ^istresid, 
the replevin is made by application to the o^e of ^ 
the sheriff, or to one of Kis officers; wheretipoa, a 
bond, with jsuffioienrt security, is taken for the forth- 
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coniiog of the goods specified in the iiiventorjr of 
distress, in like nianner a» a bail boiid . upon the 
arrest of a defendant On process is * taken for his 
appearlmbe/ or being fi>ithcoaiii%/ This is done in 
pursuance of the statute of 11 Ged. 8f c; Id, s. 2% 
'Ifrhefebyit was en^B^cted, *^That to pr^rent Y^:ica- 
^^lious replevin of distrd^ses for r^dt/ sdl sheri^ and 
'^ other officers, baring authority to grant replevin^ 
** may and shall in every replevin of a distrei^s for 
rent, take, in their own nameid, from • the plaintiff 
and two responsible pcfrsons as snretiesV a bond 
^' in double the value of the gooda distrained, (such 
'^ value to be ascertained by the oath of one or more 
^' credible witness or witnesses' not interested in the 
*' goods Or distress, which oath; the person grintii^ 
** such replevin, is thereby authorized and required. 
'' to administer,) and conditioned with the prose^ 
''cuting the suit with effect, and without delay; 
*^ and for duly returning the goods and chattels dis- 
** trained, in case a return shall be awarded before 
*^ any deliverance be made of the distress^ and that 
'* such sheriff or other officer, as aforesaid, taking 
'' any such bond, shall, at the request and costs of 
*^ the avowant or person making conusance, assign 
^' ^uch bond to the avowant or person aforesaid, by 
^' indorsing the same under his hond and seal, in 
" the presence of two or more credible witnesses^ 
'^ which may be done without any stamp, provided 
'^ tibe assignment, so induced, be duly stamped be- 
^^fore any action . be brought « thereon; md if the 
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M bond so taken and assigned be forfeited, the aVow- 
^^ ant^ or the person making conuzance, may bring 
"an action and recover thereupon in his oWn 
^f name; and the court where such action shall be 
" brought, may, by a rule of the same court, give 
*^ such relief to the parties upon such bond, as niay 
*^ be agreeable to justice and reason; and such rule 
" shall have the nature and effect of a defeazance 
" to such bond." 

The plaintiff, in a replevin, is the person dii^^^ 
trained upon; and 'he is so called immediately after 
be has levied his plaint, which is an action or suit 
in the sheriff*s court. The avowant^ or person 
making conuzance, is he^ who distrains ; though he 
is improperly so called even after the plaint is 
levied, until he has pleaded thereto, which plea is 
called his avowry, wherein he acknowledges or 
avows the taking of the distress, and justilfies the 
act, upon the ground of rent in arrear, or some 
other cause, whatever it may be. 

An action on the case, as well as a Scire facias, 
lies against the sheriff for taking insufficient pledges^ 
miL 13' Geo. 2*. Pattison and Prmvse. 

In an action of this nature, the plaintiff must give 
some evidence of the insufficiency of the pledges, 
but very slight will suffice^ to throw the onus pro* 
bandi upon the sheriff of their sufficiency, for he is 
presumed to know them, it being his previous duty 
to make the necessary enquiries. Saunders v. Dar- 
lington and another. Sittings at Westminster^ Tr. 
10 Geo. 3. 
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The high sheriff, under sheriff, and replevia 
clerk, are all answerable to the defendant iu reple* 
vin, i. ^. the distrainor for the sufficiency of the 
pledges. Richards v. Acton. Tr. 18 Geo. 3, C. B. 
2 Blacks, rep. 1220. 

In this case the distress was for reut, and the 
defendant in replevin, t. e. the landlord had a ver^ 
diet, and to the writ of Retomo habendo sued out by 
him upon hi» judgment to recover the goods, the 
sheriff returned an JEloignmenty i. e. ^ that the goods 
had been removed out of his jurisdicticm; where-* 
upon, the r^levin clerk yras applied to for the 
names of the pledges^ a^eeably to the statutes of 
West. 2 & 11 Geo. 2, in order to sue them, — 
which names he evaded giving: a rule was there- 
upon .made upon him, the under sheriff and county 
clerk, to discover such names, and to shew cau^e 
why, in default, tiiey should not pay rent and costs. 
Th^ replevin clerk . assigned illness^ the under 
sheriff and county clerk said they werd entirely 
ignorant of the matter. The replevin clerk having 
been appointed by the sheriff, , under the 1" and 
2* Philip and Mary, the court enlai:ged the rule, 
and ordered the sheriff to be added; wten it was 
held that the high sheriff, under sheriff, and replevin 
clerk, were all answerable to the defendant, for the 
sufficiency of the pledges; and the rule was made 
absolute accordingly, though it was discharged as 
to the county clerk. 

The above-mentioned statute of the 1'^ and 2' 
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Phtlip aod Ma1*y, enacts^ ^' That the sh^niQf must 
** app6int four deputies, at least, in his bailiwick, 
'* dwelling not above twelve miles one from the 
*^ other, to make replevins, &c/' 

After plaint made and pledges found, or, m case 
the goods have been distrained for rent, a replevin 
bond taken according to the statute 11 Geo. 2, the 
flheriff, or one of his .deputies, makes replevin, by 
warrant directed to one or inore of his officers. 

After the replevin is made, the plaintiff may pro- 
ceed in the sheriffs* court, where the suit may be 
determined, although the 'goods distrained are 
above the value of 40s. But, it may be removed 
by either of the parties into the courts of King's 
Bench^ or Common Pleas. 

Of the removal of a Replevin. 

The sheriffs' court not being ^ court of record, if 
the plaint be removed, it must be done by an original 
writ of Recor dart f (mas loquelam, commonly called 
^Refalo for the sake of brevity. But, if in a cpurt 
of record competent to hold plea in replevin, the 
removal must be by Certiorari^ znd can be removed 
in no other way; for aRefalo does not go to a court 
of record, seeing the pleadings are there already 
recorded. 

The sheriffs' court of London, is not, any more ^ 
than other courts of the sheriff, a court of record ; 
therefore, if a writ could be directed to this court. 



/ 
/ 



m 



140 



ot EirpLEviir. 



it must he^J^efalo. But although alt ptaints it^ 
replevin, made in London/ are in the sheriff^' court, 
they cannot be removed but through the medium of 
the court of Husting, which is a court of irecordi 
Plaints, therefore, in London, must be reiiioved by 
writ of Cfer^forari, directed to the mayor, aldermen j 
and sheriffs, who are the judges of the fliisting 
court. In order, therefore, to remove a plaint. levied 
in the sheriffs' court of London, a Precipe ^hiould b* 
made out for the cursitor of London, as follows: — 

V London (to wiL) Certiorari for (hami^ the 
person applying for it^ which is usually the dis^. 
trainor) of a plaint between A. 3. (the^plamtifFin 
replevin) and C. D, (the defetidafU, or person makiv^ 
the distress) for taking and unjustly detaining the 
goods and chattels of the said A. B. 

^* Returnable on the morrow of all sonls, (or any 
" other general return, as the case may be.)" 

This writ must be on a joowndf stamp, and the form 
of it is as follows :— 



" George the third, by the grace of God, of the 
united kingdom of Great Britain and Ireland king, 
defender of the faith, — ^To the Mayor, Aldermen, 
and Sheriffs of London, greeting. We, willing for 
certain causes to be certified of the record and pro- 
cess of a certain plaint which was before you in our 
court, without our writ, between C. D. and A. B. of 
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Ihe goods aodckattels^oCthe saddA^B.ialbeaiasd 

unjustly detained asiit is said; doi.cocaiii£unl:yau) 

that distinctly and plainly you send the record and 

process, with all tilings touchhig the samei by>\rhat- 

soever names the said parties in the said plaint ace 

palled, vuider your seal, unto qb, in; our- chancery in 

day of next 

ensuing, vrhet'esoerer it ^all. then be, and tiiis writ 

Witness ourself at WeistmioBtCT-, tjie day of 

in the fifly year of our reigni ■ ■■ 

HANDALL." 

Having procured, the writ from the cursitor, it 
must be taken to one of the attomiee of the Lord 
Mayor's court, (who are also the attoiiiies ia the 
court of Husting,) who will get the- same allowed 
by the register, or his deputy, as follows: — 

Not. 1818. — This writ allowed. 

Joseph Keech^ 

Dep' Reg', 

After which, the attorney employed will proceed 
to make a return thereto as required, which is 
annexed to the writ, by way of schedule; a refer- 
ence to such return as a verification thereof being 
indorsed on the Certiorari, as follows: — 

"The execution of this writ appears in the sche- 
dule lieretfr annexed : the answer of John Atkins,' 
Jjord Mayor, and the Aldermen of the city o/ 
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Lond^y and also of John RbberCs and 
Gwynne, Esqoires, Sheriffs of the said city/' 

The charge for this return necessarily varies 
according to the number of the goods, and conse- 
quent length of the plaint, but seldom exceeds £4^ 

Having procured the return of the Certiorari^ the 
writ, with the return, must be filed with the filacer 
of the county, either in the court of King's Bench 
or- Common Pleas, then the removal is complete; 
but as this writ is returnable in chancery, there 
ought to be a mittimus to authorize the filing. 
The plaintiff must declare denovo; or the defen- 
dant, having appeared and given a rule to declare, 
will sign a nonpros^ and sue out his Retomo habendo; 
the form of which is as follows: — 

• Form of the writ of Retomo Habendo^ 

" George the third, &c. — ^To the Sheriffs of Lon-? 
don, greeting. Whereas, C. D, (the landlord) was 
i^ummoned to appear in our court before us, (if in 
B. R.; or, if in C. B. before pur justices at West- 
mipster,) tp answer A. B. in a plea, ^^herefore he 
took the goods and chattels of the said A. B. to 
wit (here set forth the goods) and unjustly de- 
tained the same against sureties and pledges, as he 
says; and the said A. afterwards, in our said court, 
made default ; whereupon, it was then and there 
Cpnsidered that the said A. s^d his pledges of pro^ 
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fiecuting, should be in mercy, and that the afore- 
said C. should go thereupon without delay, and 
that he should have a return of the goods and chat- 
tels aforesaid. Therefore, we command you that 
you cause to be returned the goods and chattels 
aforesaid, without delay, and the same at the com*: 
plaint of the aforesaid A. you do nbt deliver without 
our writ, which shall make express mention of the 
aforesaid judgment; and in what manner you shall 
execute this our precept ydti shall mlBike manifa^t 
to us (or to our justices) at Westminster, (on a 
general return day if the certiorari was an original 
writ, otherwise on a particular return day,) and have 
you there this writ. Witness, &c." 

But even after this writ, the plaintiff, if he wishes 
to proceed in his suit, may have a writ of sec(md 
deliverance^ which is a supersedeas to the retomo 
hahendo; but it must be brought before the execu- 
tion of this writ. 

And if after this writ the plaintiff is non-prossed 
or nonsuited, the defendant shall have a Reitorno 
hahendo irreplieviable. 

The writ of 2*. delivered^ is as follows: 

* 
^* George, &c. — To the Sheriffs of London, greet- 

)ng. We command you, if A. B. shpll make you 

secure of prosecuting his complaint, and also of 

returning the goods and chattels, which C. D. lately 
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inrour court, before .us, (or b^erf owr justices) ai 
Westminster, at a certain day. now past, were ad- 
judged by. the de&ult of bim the said A. B*— if ^ 
return thereof shall be adjudged, tb^n the goodsr 
and chattels to him said A. B. without delay^ 
you cause to be delivered and put by sureties 
and safe\pledge$ the aforesaid C. D. that he be be^ 
> fore us, (or our justices) at Westminster^ on (the 
return as in preceding writ J to. answer the said 
A. B. o£ the taking of the goods and chattels afore- 
said^ and that you have there the names of the 
pledges. &c; and this writ. Witness &c/' 

If the plaintiff removes the plaint, he should, after 
filing his Certiorari with the filacer, search if the de- 
fendant, has appeared, and if not, he must give him 
a. rule to appear. If he still neglects, the plaintiff 
suep out a writ of Pone; upon disobedience whereto^ 
he may have Distringas ad ii\/initum. 

Foim of the tvrit of PonL 

*' George, &c. — To the Sheriffs of London, greet-- 
ing, put by sureties and safe pledges C. D. that he 
be before us, (or our justices) at Westminster, on 
(return day) to answer to A. B. of a plea wherefore 
he took the goods and chattels of the said A. and 
ithem unjustly detained against gages and pledge^ 
as Jbe saith, and, to shew wherefore he hath not 
appeared in our court, before us, (or our justices) 
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at Westminster, on (the return of the Certtorari) last 
past, as the day prefixed to him; and have you 
there the names of the pledges and this writ. Wit- 
ness &c." 

But if the defendant removes the plaint, he 
should, imoiediately after filing his Certiorari, enter 
an appearance. He then may give a rule for the 
plaintiff to declare; and for want of a declaration, 
may sign a Nonpros, and sue out his Retomo ha- 
bendo, as before stated. 

The defendant's attorney, upon filing the Cer- 
Horari, (which ought to he done on the return day, 
or at fiirthest on the appearance day) ought to give 
the plaintiff notice, and call upon him for a decla- 
ration. But, if the defendant does not get the 
Certiorari returned and fited within two terms, the 
plaintiff should procure, a certificate thereof, upoa 
whicli the ciirsitor will grant him a writ of Proce- 
dendo, when he may proceed in the court below. 

The Certiorari may also be had out of B. R. or 
C B. and is {hen of course a judicial writ; hut the 
original writ of C&rtiorari is by hx the most usual, 
and issues out of Chancery. 

The plaint being thus removed, and an appear- 
ance entered by the defendant, both parties arc 
recti in curia, and the proceedings are in the main 
the same as in common law ; though, it must be 
confessed that in, several particulars, they vary, for 
knowledge of which recourse must be bad to those 



iHKlks wiiich ftekt egcpresslyim the subject ; it h^^ 
the object of tfa^ present chapter to extepd its in- 
forioatioii no further than as to lyhat regards tbef 
nature of a repleviiY, the method of making it, th^ 
removal of the plaint thereon from the Husting 
f^^rt of liOncloii to the courts at Westminster, atid 
tjie mepns of bdQgiDg it bi^ck ^gain. 

As tp the distringas it is in the common form of 
pHaters iai^ued to compdi appe^rapce, and the Pro^ 
€$den4o is &bo in the usual form mutatis mutandis. 

Care must be taken that sA\ judicial \rrits from^ 
the King's Bench, grounded on a Certiorari out of 
Chuncery, be returnable ubicupqt^ instead of a$, 
Westminster. 

When the transcript of the plaint is trs^nsmitted 
by the sheriff to the court of Husting, the parties 
way (if they think proper) proceed in thfit court tO; 
trial upon the plaint, the proceedings being similar 
to those of the superior equrls in ca^es of thisk 
nature. 

When the parties are at iasae, precepts are sent 
to the b^les of the six wvds circuvyiwent \o the^ 
\Fard in :which the praniaes lie, requiring them 
severally to return six freeholders of tlieir respective 
vards, to serve on a jury, ta try the matters in 
question, between the parties. 

From their r^ums the pannel is made, and tv^elve 
of the number so returned, constitiite a jury^ to. 
try the issue :r-rtbe raster calling from the pannel 
(m$ in rotation from each ward, till the requisite 
number is obtained. 
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By the constitution of this coart, the Lord Mayor 
and two Sheriffs must preside with Mr, Recorder^ 
at the trial ; or, if the Lord Mayor cannot attend^ 
six Aldermen are requisite to constitute a court ; 
and as from the multiplicity of the judicial and 
magisterial duties of these civic officers, it is diffi- 
cult to obtain sittings, and causes of this nature are 
therefore generally removed, it ' has been thought 
unnecessary to enlai^e on the proceedings in reple- 
vin in the court of Husting, further than as the 
medium of transmittiqg the plaint from the sheriffs 
court to the courts at Westminsterv 
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Pasel«. 



6, for £l6. read ,615. 
IS9 — » Bj after penalty add attif. 

•^ 909 for fA<mt«lofs read JlfMf«{f. 

— SU for Men read Attn. * 

— 7, after ajMw add U, 

— 15, for tmjury read jagvfry. 

— 5, for 2 read 8 6. 
-* IS) tar defendant read garnishee, 
•— 5, for CMimaaded read eomidered. 

197» — 18, for (« read A«. 
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